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anin thee Su rne court of territory
of utah

zions operativecd
mercantile I1

plaintiff and respondent
TS

0 JT linblidhnolhol listerlisten deamdefendantdant and

thaTho plaintiff in itsiia complaint al-leges that it is and was at the times
therein mentioned a corporation or-
ganized and existing under the lawsof this territory solely for the pur-
pose of carcarryingTyInglying on mercantile busibubl

that the defendant at and
during thothe ammo times was and is
the acting collector of internal rev-
enue for the united Ststatesfites

that in 1876 the plaintiff made
certain mercantile orders of the de-
nominations of 1 2 and ta5 which
were used in paying its employees
who were willing to take their pay
in merchandise and ahoaiso as a means
of convenience in exchange for pro-
duce which it was agreed should be
paid for in merchandiselP e and thatthey were not made or usedneed or
paid or circulated for any other pur
foie whatever that upon the
day of july 1878 the united states
commissioner of internal revenue
betset down to and assessed against the
plaintiff a epical tax of ten per

amounting to as a
taxtaz upon notes alleged to have been
usedneed by plaintiff for circulation and
paid out by it tor and duringa arin g the two
months ending on the day of
november 1876 and Le tween the

sothsoth day of november 1878 and the
let day of june 1878 that the list
containing saidbald assessmentasse was by
said commissionercommies ioner of internal rev
enu placed in the bands of the ieee
fen dantdaut as such collector that the
defendant on the ath day ofaugust 1878 as such collectorcolcoi leetor de
mandod of the plaintiff the pay
beut of the aforesaid tax
as aforesaid and threatened that
unless payment of the same was
made hebe the fondantdt fendant as suchsueh col
electrjact r guold beizeseize upon antianil sellbeil

of plaintiffs property to
pay saldsaid tax that while defendant
was soBO threatening to sellbeil and about
to sell the pr opery of the plaintiff
the plaintiff under protest and with
notice then and there given by it to
the defendantdeohdeft jdant that haideaid tax was
erroneous and illegal and that suit
by the plaintiff would be commedocom meno
edea against the defendant to recover
the samebame and to prevent the seizure
and halehaie of plaintiffs property as
threatened by the defendant paid to
the defendant the amount of said
taape tho sum of 10 COO that on
the day of september 1879 the
plaintiff in due form of law made its
appael to theCommissioner of inter-
nal Revenue to have ealdbald sumbum as-
sessed against and paid by the plain-
tiff refunded that saidbald commis-
sioner on the uthmth day of october
1879 decided said appenappeal against the
plaintiff and refused to refund the
same or any part thereof excepting
1500 that the eald assessment de-
mand for payment and payments
were made dpn the saldsaid alleged
merchandise orders and upon no
others and for the use and cir-
culationcu lation of them as above stated
that by reason thereof there re-
mainsains due and owing to the plain-
tiff from the defendant the bumsum
of with interest thetherethereonreonoo
the defendant in bishis answer alleges
that the orders desdeldescribed in the
complaint were printed on good pa-
per in their general appearance re-
sembled bank notes and would be
taken and considered as such by the
masses of the people or as circulat-
ing medium that in addition to
the words and figures given in the
complaint as descriptive of said or-
ders the denomination of each of
them appeared upon the face there-
of and and apronsacroca the samebame in their
placed in largelargo letters and figures
defendant denies that the plaintiff
did not ueuse make pay out or circu-
late saidsald notes or orders except for
the purpose of paying its employees
or as a means of convenience in ex-
change dorfor produce and upon in-
formation and belief says that
during the months of october and
november 1876 and during the
time from november 1876 until
july 1878 the plaintiff issued its
notes or orders to the amount of
oneoneono hundred fourfounour thousand five hun
dred dollars in substantially the
form above described and of such
form material and appearance aseib to
be readily taken and barbed as
money and a circulating medium

that plaintiff paid out and issued
ealdbald notes or onderaordera to any and allali

persons who would accept them in
payment of any debts owing by
plaintiff for the produce labor or
other commodities or causescausee the
samecame as money nisoateo received them
in payment of goods or other comcorm
modules soldbold or for debts due plain-
tiff took and received saidsald orders
andanu notes the same as money and
again paid out saidbald notes and orders
in the course of trade the same as
otherothin money that after the issue
of said notes or orders by plaintiff 3

0

they were buted for circulation anusmi
and as a circulating medium at saltbalt
lakelahe city as well as in other places
in this territory by a large portion
of the people in all their business
transactions the same as money
and by them treated as moneyand to
a considerable extent eaidsaid note bandsand
orders during the years 1876 and
1878 inclusive did displace visaaugaas a drclr
cu lating medium to the amount of
such notes or orders thehe lawful
currency and money authorized by
the government of the united
states aud denies there la1313 the sum
of or any part thereof due or
owing to the plaintiff that the tax
orof assessment levied and collected
of plaintiff were the samebame
as abeageassessedessed levied and collected
on account of the issue and ciraula
tion of baldbaid notes and orders and
baysrays that in the matter of saidsald as
sesbes and collection of saidsald
taxes and in all hebe did connected
therewith he acted only by virtue
of his authority as assessor and col-
lector of internal revenue of the
government of the united statesstate
and under the direction of0 the pro
per officer otof the united states gov-
erneramulenUL entedten t

upon the trial it was admitted by
the defendant that the sampiepampie copies
annexed to the complaint were true
and correct copies otof all the inspru
mentsmenta taxed as for or on account
of the use of tuetoe assess-
ments and collectcollectionslonsions of the money
sought to be recovered in this action
were made and that no part thereof
hadbad ever been refunded to the

whereupon the plaintiff
restedreeled its casocabo

the following is a copy of one of
the instruments
no seniesbenias A

laceLAKE CITYcurr oct
pay darld 0 caldercaider or bearer

five dollars
in merchamencha niso atreat retailtamiam
to H B G lirlif smelt
it was in open court agreed by

counsel for the respective parties
that the only questionsquest ionEL in dispute
were 1 whether the instruments
thothu termsterm ndindend characters of which
had been admitted were liable to
the tax assessed against them 2
if so whether they were in fact used
for circulation as money and paid
out by plaintiff asaa moneymoneys where-
upon the plaintiff rested its case

defendant offered in eviovievidencedenee
the return made by the plaintiff to
the defendant as the united states
collector of the district of utah and
offered to prove 1 that these in-
strumentsst were issued by plaintiff
drawn udonunon one of its officers and
that they were used for circulation
and paid out by plaintiff 2 that
they were used for circulation and
paid out by plaintiff as money 3
that they were used by the plain-
tiff and paid out by the plaintiff as
montmonmonymontyy 4 that by remonreason of the
circulation and weube of these instru-
ments by the plaintiffplaintiffs they displac-
ed toatoton a large extent the currency of
the united states to all of which
offers the plaintiff objected and the
objections were sustained by the
court
at the request of the plaintiff the

defendant objecting thothe countcourt in-
structedted the juryjuby to find for the
plaintiff in the full amount claimed
by the plaintiff with interest to
which instruction the defendant at
the time excepted the verdict I1

was in compliance with the instruc-
tions judgment was entered ac-
cordingly motion for a new trial
was fileillefldandleiland overruled and appeal
taken to this court
the following isia the statutory

provision under which the assess-
ment waa made that every per-
son nirmfirmfirms association other than
national bank associations and
evely corporation state bank or
state banking association shallshail pay
a taxlax of 10 per on theamount of their own notes used for
circulation and paid but by themsupplement to revnevlevstRev St vol 1 1874

p ssig19
there material question in this case

Isia in what sense did Congcongressresstess use
tthe0 term note in this bectonsecsecttonon

to determine this questionquei tion we are
permitted to look at the subject
matter of the statute asaa well as to
thoiho namoname given by it to the anstrinstru-ment

u

A statute IMPOimposingZIng a taxtas should

be clear and when
by its term sit clearly and without
doubt imposes a tax upon a particu-
lar class of property it should not
by a forced construction be hoidheid tuto

other properlyproperty which is not
with reasonable certainty included
by its language A citizen about to
make investments or to engage in
business should be enabledt by the
exercise of ordinary judgment and
discretion to know with reasonable
certainty what his obligations under
existing lawsjaws as a taxpayertax payer may
be and the ordinary use and force
of the language used the obvious
intention of the legislature will de-
termine his rights and liabilities as
to thibthis matter cooley on taxation

in cases where the language of
the statute is13 soBO obscure as to10 cause
doubt as to the liability of an instru-
ment to taxation the construction
is in favor of the exemption be
cause a tax cannot be imposed with
out clear and express words for that
purpose united baatesstates vs isham
17 wall there arearb many in-
strumentsstbt properly called notes but
in matters of commercecomm ercoerce the word
note means an instrument recog-
nized as a note in the mercantile
sense of the word a promise to pay
money unless the term is qualified

notes used for circulation il are
necessarily negotiable and payable
in money they are intended to
and do represent money and do the
work of money in business trans
actions and on a day therein nam-
ed become money 1 earaearscarbonaoils on
N and B 42 45

A note of this description made
and paid the plaintiff with
the design and intention that it16

should be and IsIB put into circula-
tion and doesdoea the work of money as
a circulating medium is clearly
within the statute and taxable but
an order to pay D 0 C or bearer
fivedollars in merchandizemerchandisedize at retail
Is of another class or description of
paper which does not perform the
office or functions of money and laIs
not a note in the sense in which the
word is18 used in the united
states vsva van auken 98 USubo
we are for these reasons of the
opinion that there was no proof that
the respondent issued any botev
within the intent and meaning of
the statute and that the curt
belowbe jo IT did not err in exclud-
ing the evidence offered by the
appellant of the issuing and ciraula
tion by the respondent of its orders
or promises to deliver merchandise
and the other evidence offered by
the defendant at the trial and that
there was no error in the instruction
to theth juryeJury therhe judgment of the
DISdistrictbrict court is affirmed

STEPHEN P Twiss A 3
hunterhunters OJ and emerson AJconcur
sheeks and rawlinsbawling for respond-

ent
P T van zile for appellant
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washington SO80 wm A cook

bayssaya hohe proposes to buebite the attor-
ney general for slander brewster
made certain charges against cook
in a recent interview published in
the philadelphia press the fol-
lowing correspondence explains it-
self

washington june 29

benjamin harrisharrig brewsterrew sterstem attor-
ney general
sir on thothe ath dinst I1 mamailedled you

a letter of which the following Is a
copy washingtonhington 7 Bebenjaminnjamin

brewster attorney general of
the united states dear sirbir my
attention has been called to an in

with you published in the
philadelphia preesfrees may it
appears that among other things
you stated to the correspondent of
thetho preesefen that the defendant in the
star route cases not only need the
proceeds of their robberies to pay
cocoununealkalkai but money was expended
in spiriting away witnesses in buy-
ing up ex counsel of the govern-
ment and in hiring newspapers to
defend their rascality government
hashaa paid for all this it also ap-
pears that the following question was
asked you viz what do you
mean by the assertion that defend-
ants bought ex counsel for thetiie gov-
ernment in these casescayes to which
you replied I1 meant that J N
brewster of carlisle rapa showed
mr bliss his booleboo containing a re-
cord of payments made him on ac-
count af expenses incurred in thetho
defense of these suits among other
thing audand mr bliss told me watmat

bollersBos lersiera books contained entriesen triestried of
several thousand dollars paid to his
law partnerpartners mrhir wmwin cook and
mr A M gibon were originallyorginally re-
tained bybj the government on thesethebe
basesbasee andandiandlI1 disdibdismissedmisted them because
I1 felt that their services could be dis-
pensed with allow me to enquire
whether you are correctly represen-
ted in thesethebe extracts from theoressthe press
you willvill observe that they contain
first strong and plain implications
chatasthat aa one of the ex cou neela in
the star route cases I1 was bought
by the defendants and second posi-
tive assertion that you dismissed
mema as one of the original counsel I1
will be pleased to receive an early
reply Respectrespectfullysully

WILLIAMwllliam COOK
Asaa youyon have not seen 11ntt to reply i

to this letter I1 am compelled to
conclude that your utterances to the
correspondent of the philadelphia
naresapress were correctly reportedportedie in
deedaeed this was a reasonable pre-
sumption butbat I1 deemed it16 proper
to afford you a fair opportunity for
explanation or correction I1 am not
accustomed to notice misrepresen-
tations or censure which un inform
oded or malignant personspersona may cincu
late or publish against me I1 have
neither time nor inclination to do
noBO but your accidental position as
attorney general of the united
states imparts to your accusations
an importance which they would
not possess itif they emanated from
you as a private individual and
therefore both personal and public
respect require that they should re
ceide the proper denial from me
cirarfirst it Is utterly rairefaige that thathe de-
fendantsfendants jnin the star route case
bought me as one of the ex counsel
no one of them had the audacity to
attempt it I1 believe that mr cole
was for awhile employed by mr

L delldeil but I1 am credibly
informed that hebe gave a re
calept torlor his fee which was turned
over to the government it Isia to be
presumed that you knew this fact
moreover you were not ignorant of0
thetha truth that mr cole and I1 were
only limited partnerspartmeramerb in civil casebcases
this information you had twice from
my lips su that your assertionasgeraseer tion was
not only untrue but made with fuifullful
morWorformationinformationmationmatlon otof the actual facts the
second declaration that you dismiss-
ed me asaa one of the original attor-
neysgeysinin the late etarstar lonte eases
could not be surpassed in misstate-
ment march 14 1882 1I bendsend you
a written and unsolicited resignation
of my appointment asaa special attor-
ney on the oiof that monthmouth
you transmitted a reply in which
you baid thatthat my letter of
tion was a surprise to you and that
you could not beesee the necessity torfor
it and that had I1 continued in the
cases and labored in them my use-
fulness would have been appreciated
it cannot be therefore doubted that
when you made the assertion that
you had dismissed me it was
utterly untrue the intellectual and
moral depravity which tempted and
impelled you to malign and misrep-
resent me asaa you have I1 am unable
to comprehend you probably can it
only remains for me to saybay that I1 will
publish this reply to your manifest-
ly malignant falsehood in the pub
lioiio press and pursue any other plan
of vindication I1 may deem proper
an attorney general cannot assail
my professional or personal character
with impunity especially one who
obtained nishib distinguished position
amid the smoke of an assassin s
pistol and possiblybly by means which
reflect little or no honor on exalted
manhood yours etc

signed wllliamwilliau COOK
CHICAGO 8030 the strife between

west bound roads in reference to se-
curing passengers for denver to the
encampment of the grand army of
thothe republic is still asaa great as it
waswaawagawagna week ago when the rockbock
island met the stbt paul rate by put-
ting the round trip tickets at 29802980
instead of rebate tickets Other roads
appeared to take no particular notice
of making ability of the two
roads but they immediately be-
gan to understand that it was
necessary to do something or they
would not secure a particle of travel
agents were dispatched to various
partparts of the country especially to
ohio indiana michigan and illi-
nois points with instructions to
work quietly but to secure every
passenger possible with the distinct
understanding that they would be
carried at as low a rate asa that made
by any other road this plan has
been continued by several of the
roads agents in most instances be
ing members of the grand army
WwhohbJ were in a position to attend the
meetings if necessary and present
claims of the roads they represented
for a share of thetho travel to denver
while all this huhia been going on the

roads have been watvatbatchinwatchingchin A
other in constant fear that the

esokeleb

would be made still lower and tebe
rate

bec et lydonedone that itil would cornet
10a

their knowledge too late to benntbenatle
Yestyesterdayerdity a newanew complication comeom

fenced to stare them in thethetatadefacethe round trip rate fromtromm delvertaDen vertasan franciacoFranc leco to the triennial cogcohclave laIs 85 while from iis the roads are anxious to
eelisell as many tickets from CU

cago as they can but have t
come alarmed at the prospect ot01

rate being made to denverdenven that wtvil
be letslees than 24502450 for fear adsadyactaadsatage maymav be taken of it to
tickets at the reduced rate and thy
buy their santa fe tickets at dj
ver there was a rumor yestyeaterdterdidl
to the effect that the rate would tt
made to denvendenyer as lowlowasas
possibly lesslees and several of the itis
presprep of west bound rolirollrot
are becoming somewhat
have a settlement of the que
before such rate laIs offered but halh
not yet called for a meeting botakto taitak
action upon the subjects and nonet
them beemseem anxious to take theisthetathe id

in the matter the attl tulituii
of the st papeap and bockrock island i
regarded as decidedly belligerent
and it a meeting Is to be suggest
it will be done by some other huila
while there has deenbeen no open
no that tickets would t

on salebale before july eixbix dardaxl
before thetho trains atartstart and nine aida
before the meeting at denver 14it

currently reported among ti
who claim to know that ticktiar
have been bentsent out and
the hands of prominent rari
bers of the grandgran army witch
distinct understanding that tletieshall be sold to meet any ratehate mitmrk
by roads outont of chicago A meeting
islsla19 to be held at denver from july

to inclusive and tickets
have been announced to be on BS

on july leaving but little tinitimi
to fix matters up if the roads desiadeslae

to prevent a war of rates that wm

possibly bring the price of ticket
down to 15 and seriously Intinterfereerten
with their saleseales of tickets tosan
Eranenanfranciscocisco

STAUNTON va 30 it Is
biblesible at thiathia timeme to gather minute
details of the duel elam has been
concealed not many miles from the
scene of the combat for several dayidayl
past hionas at thejohn lewislewiss eonson of honhoa BR J
lewisrewis the arrangement for thche
meeting was mutual jnin Richmoni
at the time when elamelsm vsasa in lhfbi

vicinity andand beirnebeime luin westvesi ro
finlarinia somebomeome point midway betmbeta
rhethe two piscesplaces wabmab fixed ESb
place a change of seconds esqca

the cartel as previously dotbetena
namely coltscoitus sixes elghaeight ulps i

was equally agreed upon M
principals managed to evade lbfc

vigilance of the authorities andadd tit
6 this morning met in a aa

of woods about two miles 1totmot
kaynis the junction of the shedshen

valley and 0 0 railei
the distance was marked off and it
the first firenire neither of theIs men

were struck beirne the challenge
demanded a second shot which wa

granted and a bullet from his pistol

buried itself in the upper
elambelams right thigh beirne VMva
untouched elam fell to the ground

and beirnebeime raisingraiding his hat to hib
fallen opponent was hurried into i
carriage and driven rapidly away
subsequentlybunBub he took the train tl
the station elam was also convey-
ed in n carriage to a house near hsihil
where a surgeon attended him li
was found that the extraction of W
ball would be attended with danger
and a consultation among the embur

geons was held the fact that tilt
ball had failed to force itself throne
is taken as evidence in connectconneol ii
with the character of the wesia
used and thetho distAdistancenceuce that it cadcaa
in direct contact with one of
large bones no arrests have an

made nor doesdoea there seembeem to beufber
disposition to institute a legal amint
tigation elam was removed toitotto I1

residence of J PF lewis and i
wife sent for

lintenlater the physician then gal
the word gentlemen are yoy
reaneareadydy nirfirnirefiree0 oonene two three bhosha
wewerere to bab 3 exchangedaachan ge after the

fire anandd bbeforeafore the word three
at the word one both bistok
were discharged in bulhulia
without effect the same progra
me was repeated both reports bembeu1

simultaneous and just at
one 11

r As elam staggered
thetha affeffectact of a wound his
ran forward and assikassliassistedted hinlhinr to0

cushions which they had on tho

grounds the wounded man WOgis
under the impression that the ball

had penetrated both legs aandnd laia
bisted that such was the me
assured by the thatwai itif xaiw


