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SUPREXE COURT DECISION.

% 0.M, I, V8.0, J. HO

CO-QPERATIVE ECRIF NOT TAXABLE

In the Supreme Court of Territory.
of Utah.

Zlon's Co-operative
Mercantlle Inatitution
Plaint{f and Respondent,

hi-%

O J. Holllster, Defendant and Appellant.

The plaintiff in its complaint al-
_Jeges that it i8 and was at the times
therein mentioned a corporation or-
ganized and existing under the lawa
of this I erritory solely for the put-

July q

THE DESERET INEWS

persons who would seoept them In
payment of any debts owing by
plsintif for the produce, labur or
other commodities or causes, the
*ane a8 money; aleo received them
in payment of goods or other com
modities rold, or for debtadue plain-
tiff, tock and received eaid orders
and notes the eame az money; and
again; paid ont eaid notes and orders
in the couree of trads the same as
other money, That after tbe issue
of said notes or orders by plaintiff
they were ured for circulation ane
and as a circulating medinm at Balt
Lake City as well as in otbher places
in thils Territory, by a large portion
of the people in all their buginess
transactions, the same 28 money;
and by them treated as money,and to

pose of earrylog on mereanti'e busi-
nezs. That the defendant at and
during the szme times was and is
the acting collector of Internal Rev-
enue for the Onited Stutes.

& considerable extent said note sand
orders, Quring the years 1876 angd
1878 inclusive, did diaplace as & clr-
culatlng medinm to the amount of

That in 1876 the plaintiff made
ceriain mercantile orders of the de-
nominations of $l, $2 and $5, which
were uzed In paying its employees
who were willing to take their pay
in merchandise, and aléo as a meana
of convenience in exchange for pro-
duce, which it was agreed should be
paid for in mercbandiee, and that

such nofes or orders, the Jaw{nl
currency end money aufhorized by
the government of the United
Btates; aud denies there Jathe sum
of $9,600 or any part thereof due or
owing to the plaintiff. That the tax
or asge:ament levied and collected
of plaintif were the same
as aseessed, levied and collecied
on acconnt of the isane and circaia

they werfe not made, or used, or
peid, or cirenlated for any other pur-
po:e whatever; that npon the 25th
day of July, 1878, the United States
commissioner of internal revenue
eet down to and assessed against the
plaintift a epecial thx of ten per
centam, amornting to 310,000 sg a
tax upon notes alieged to hsve been
ueed by plaintiff for circulation, and
paid out by itter and ouring the two
months ending on the 36th day of
November, 18768, and tetween tbe
30th day of November, 1876, aad the
1st day of June, 1878; that the list
containing said assessment was by
said commiegioner of internal rev-
-enu- placed in the bands of the de
fendaut, as such collector; that the
defendant on the 7th ~ day of
August, 1878, as such colleetor, de-
mmanded of e plaintiff the pay-
meut of the aforesald tex, ussesned
as aforeeraid, and threatened that
unles: payment of the same was
made he, the d.fendant, as such col-
leet 1, wuold seize upen and sell
sufficient of plaintifl’s property to
pay eaid tax; that while defendant
wae 80 threalening to eell and about
to sell the properiy of the plaintiff,
the plaintitf noder protest sod with
notice then and there given by it to
the defendant, that sald tax was
erroneeos and illegal, and that sult

tion of sald notes and orders, and
paye that in the matter of raid as-
sessment and collectlon of eaid
taxes, and in ajl be did connected
therewlith, he acted only by virtue
of his autbhority as assessor and col-
lector of internal revenue of the
government of the United Btiates,

be clear and unambiguous,and when
by its terms it clearly and without
doubt fm poses a tax apon a partica-
lar class of property, i¢ sbould nof,
by a forced construction, be held tu
include other properiy, which is not
with reasonable certainty included
by its language. A oilizen about to
make investments, or to engage in
business, should be enabled by the
exercize of ordinary judgment and
diseretion toknow with reasonable
certainty what his obligativns under
existing laws, as n tax-payer may
be; ard the ordinary use and force
of the langusge ueed—the obvious
intentjon of the legislature, will de-
termine his rights and Habilities, as
to this matter., Cooley on taxsation
199 208.

In cases where the language of
the statute ia sv obscure as to cause
doubt as to the liability of an inetru-
ment to tazation, the construction
is in favor of the exemption, be-
cause a tax cannob be imposed with-
out clear and express words for that
purpoge, United Btaiea vs, [sham
17 Wail, 504, There are marny in-
struments properly called notes, bat
in matters of commerce the word
note means an instrument recog-
nized as a nete in the mercantile
sense of the word—a promige to pay
money, uniess the term is qualified.
“MNotes used for circulationi’ are
necessarily negotiable and paysble
in money. They are intended to
and do represent money, and do the
work of money in bugineas trans.
sctions, and on a day therein nam-
ed become money.—1 Parsons op

and under the direction of the pro-
per officer of the United Biates gov-
ernteent.

Upon the trial it was admitted by
the defendant $hat the -ample copies
annexed to the complaint were troe
and correct coples of all $he instra-
ments taxed, as for, of on aczount
of the nee of wnich, tue asseas-
ments and coliections of the money
sought to be recovered in this action
were made; and that no part thereof
had ever been relunded to the
plaintif, whereupon the plaintif
rested its case.

The followiog I8 a copy of one of
the Instruments:

No. 318. ferlca A
SArp LAkE CroY, Oct. 18, 1816

N. and B, 4245.
A note of this description made

Bogler’s books euntalned entries of
several thousand doltara paid to his
iaw partners, Mr. Wm. Cook, and
Mr. A, M, Gibsyn were orginally re-
tained by the government on theze
bases, and I dismis-ed them because
I felt that their ser vices conld be dis-
pensed with, Allow me to enguire
whether youn are correctly represen -
ted fn these extracts from the Preas.
You will observe that they contaln
first, strong and plain implications
that, as one of e ex-counsels In
the Btar ronte cases, 1 was bought
by the defendants, and second, posi-
{ive nssertion that you dismissed
m@ as one of the original counsgel. I
will be pleased to receive an early
reply. Respectsully,
WiILLIA M Coox. ™

Ae you have not seen it to reply
te this jetter, I am compelied to
conclade Lhat your utterances to the
corresponflent of the Philadelphia
Press were correctly reported. In-
deed this was a reasonzble pre-
sumption, bat I deemed it proper
to afford you a fair opportunity for
explanation or correcticnf I am not
accustiomed to potice misrepreren-
tations or censure which uminform-

———

ronds Lave been watching
otber in constaout fear that the
wonld be made sti} lower ang be
eecretly done, that Iv would eum,z
their knowledge too late tp be
Yesterday a new complicati

on
menced to stare them jin tha?::
The round trip rate frem Denveyy,

San Francieco to the triepnl
clave is $65, while from Chi
is $69.50. The roads are anxion l:
eell as many tickels from
cago as they esn, but have by,
come alarmed at the prospeet o N
rate being made to Denver that
b less thun $24.50, for fear adwy,
tage may be taken of it to purehy,
tickels at the reduced rate and the:
boy their SBanta Fe tickets stDy,
ver. Thero was a rumor yestergy
to the eflect {bat the rate wonldy
made to Danver ss low sz $20uy
posaibly less, and several of they
precentatives of west bound
are becoming somewhat anxio
bave a gettlement of the Quetly
before such rate is offered, but by
not yet called for a meeting tota
actlon upon the enbject, and non

1 sop.
Chge

tlative in the matter. The attital

ed or malignant persona may circu-
late or publish against me. I have
nejther time nor inclination to do
so. Puat your zcoidental position as
Attorney General of the Unifed
Btates imparts to your accusations
an importance which they would
not possess if they emanated from
¥ou as a private individual, and
theiefore both personal and public
teapect require tbat they should re-
ceive the proper denial from me.
First, it is utecrly false that the de-

and ‘‘pai¢ out’’by the plaintifl, with
the design and intention that it
should be, and is, put intc circula-
tion and does the werk of money, as
& circulating medium, is clearly
within the statute and taxable; but
an order to pay D. O. C., or besrer
five dollars in merchandizs at retail
is of another clasa or description of
paper, whicb does mnot periorm the

office or fanctions of money and is

not a note in thesenee in which the
word ie used In the statote, United
Btates va. Van Auken, 95 U.B. 368,
We are, for these reasons of the
oginlon that there was no proof that
the respondent issued spy mnote-

Pay David 0. Caidor or bearat
Five Uollars
in merchandise ot relatk

To H. B. CLAWSON. G, H, ENELL

were: 1. Whether the inetrumenis,

by the plaintit would Le commenc-
ed againet the defendant to Tecover
the stame and to prevent the seizure
and esle of plaintifi’s property as
threatened by the defeddant, paid to
the defendant the amount of said
taxes, tho sum of §10,000. That on
the Z5th day of September, 1879, the
plaintiff in due form of 1aw made its
appeel to theCommigsioner of Inter-
nal Hevenue to have said sum as-
sessed against and paid by the plain-
tiff, refunded. That said Commis-
ejonet on the 14th day of October,
1879, declded said appeal against the
plaintift and refused to refund the
pame of any part thereof, excepting
$500. That the sald aseesement, de-
mand for payment and payments
were made upm the maid alleged
merchandiee orders, and upon no
others, and for the use and cir-
culation of them, asabove stated;
that by rearon thereof there re-
mains dae and owing to the plain-
{iff from the defendant the eom
of $9,500, with interest {hereon.
The defendant in his answer alleges
that the ordera detcribed in the
complaint were printed on good pa-
per, in thelr gereral appearance re.
sembled bank notes, and wounld be
taken ang considered as such by the
masses of the people, or as circalat-
ing medium; thut fn addition to
the words and flgures given in the
compiaint as deseriptive of eaid or-
ders, the denomination of each of
them nppeared upen the face there-
of, and and agross the same In their
placee, in large letters and figores.
Defendant denies that the plaintiff
did not uee, make, pay cut or gircu-
Jate said notes or orders except for

the terms nnd characters of which
had been mdmitted, were liable to
the tax assessed against them. 2,
It 80, whether they were lu fact used
fur ciroulation &8 money, and pald
out by plainfiff as money, wbere.
upon the piaiutiff rested fte case,
The defendant offered in evidenee
the return made by the plaintiff to
the defrndant as the United Btates
Collector of the District of Utah and
offered to prove: 1. That these in-
struments were lazned by plaintifl,
drawn upoa cne of iis «fficere, and
that they were used for circalztion
and paid ont by plaintiff. 2. That
thay. were used for oircuiation, and
paid out by plaintiff a¢ money. 8.
That they were used by the plain-
tiff and paid out by the plaintiff as
money. 4, That by reaton of the
circulation and use of these instro-
ments by the plaintiff, they displac-
ed to a large extent the currengy of
the Unitea Btates, to all of which
offers the plaintifl objected, and the
objections were pustained by the
Coait,

At the request of the plaintiff,the
defendant objecting, the court in-
strucled the jury to find for the
plaintift in the full amount ¢laimed
by the plaintiff with interest. To

the time excepled. The verdict
was in compliance with the instrac-
tions. Judgment was entered ac-
cordingly. Motion for a hew trial
was filed,znd overruled—and appesl
taken to this court.

The following is the siatutory
provision under which the assess.
ment was made: “That every per-
son, firm, aesocclation, other than

the purpese of paying ita employees
oras 8 means of convenlence in ex-
change for prodace; and upon in-
formation and belief, =ays that
during the months of October and
November, 1878, snd during the
time from November, 1876, until
July, 1878, the plaintift issued its
notes or orders to the amount of
cne hundred four thoueand Sve bun.
dred dollsrs, in sub:tantially the
form zbove described, and of such
Torm, material and appearance 88 to
bu readily taken snd passed se
money and s circalzting medinm.

nationzl bank ascociations, and
every corporation, stats bank, or
state banking associatlon, shsll pay
atax of 10 per centum on the
amonnt of their own notes used for
chreulation and paid put by them.”
Bupplement to Kev.8t., vol, 1, 1874
1881, p. 133, &, 19.
. The material question in this case
is, In what sense did Congiess use
the term note in thls eect'on?

To determine this question we are
permitted to look at the sutdeot
malter of the statute as well us to

the name given by it to the instru-
ment,

That piaintiff paid cut and issued
said notes cr ordera to any and all

which 1nsiruction the defendant at| H

the statute, and that the

and the other evidence offered by
the defendant at the trial; and that
there was noerror in the instruction
to the jury. The Judgment of the
District Court is sffirmed.
STeErHEN P. Twigs, A. J.

Hunter, C.J., and Emerson, A J.
eoncur,

Bheeks and Rawlins for respond-
ent.

P. T. Van Zile for appellant.
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‘W ASHINGTON, 30.—Wm. A, Cook
says he proposes to sne the Attor-
ney General for slander. Brewster
mede certaln charges against Cook
In a recent interview published in
the Philadelphia Fress. The fol-
lowing corresponidence explains it-
nelf:

WASHINGTON, June 29,
Benjamin Harris Brewster, atfor-
ney generai:

Bir-—On the 7th Inst I mailed you
a Jetter, of which the following s a
copy: ‘*Washington, 7,—Benjamin
arris Brewster, attorney general of
the United Btates. Dsar Bir.—~My
stiention has been called to an in-
terview with you, published in the
Philadelphia Press, May kith. It
appears that, among other things,
you siated to the correspondent of
the Prcas that the defendant inihe
Star route cases not only ueed the
proceeds of their robberles to psy
counsal, but money was expended
in spiriting away wilnesses, in buy-
ing up ex-counsel of the govern-
ment, and in hiring newspapers to
defend their rascality, Government
haz paid for sll this. It aleoap-
pears thatthefollowing guestion was
asked you, vizz What do you
mean by the assertion that defend-
ants boaght ex-counsel for the gov-
ernment in these cases? To which
you replied; I mesnt that J. N.
Brewater, of Carlisle, Pa., showed
Mr. Bliss his- book containing a re-
cord of payments made him on ac-
count of expenses incurred in the

infurmed

within the intent and meaning of [ second deciaration, that you dismiss-
c.art [ed me as one of the original attor-
bejow did not err In exclod-|neys in the iate star route cases
ifng the evidence offered by the|could not be surpasted in misstate-

It was in open court sgreed by |appellant of the issning and circuia- | ment.
countel for the respective parties |tion by the respondent of its orders | s written and unsolicited resignetion
that the only questiona in disputs | or promiees to dellver merchandise, | of my appointment as_special zttor-

fendante In the Star route case:
booght me as one of the ex-counsel.
No one of them had the sudaeity to

v
them reem anxious to take tht

of the 8t. Papi and Rock Islangd
regarded =& decldedly belliger
and if a meeting 15 to be sugga:ﬁ
it will be done by some othery lp
While there has been no openg
nouncement that tickets wouldy

on eale before July 15th, six ds

|
before the meeting at Danver:ﬁ-
currently reported among

ti

have been ment outand plaﬂ
the hande of prominent
distinct understanding that
ehall be sold to meet any rate mak

attempt it, [ bulieve that Mr. Cole

before the trainsatart and nine
who oOlaim to hnow that

bers of the Grand Army, withk
by roads out of Chicago. A meetin

was for awhile employed by Mr. (1s to be bell at Denver from Juiy

Reredeil, but

that he

am credibly | 24th to 27th Incluslve, and ticke
gave n re-|have been announced to be on sk

caipt tor his fee, which was turned |on July 15th, Jeaving bot little tim,

over to the government.
presumed that yon knew this fact,
moreover you wete not ignorant of
the truth that Mr. Cole and I were
only iimited partmera in elvil cases;
this information you had twice from
my lips, so that your assertion was
not only untrue but wade with fall
information of the actual facta. The

March 14, 1882, I send you

ney. On the 17th of that month
you transmitted a reply in which
yon sald that my letter of resigna-
tion wae a surprise to you and that
You could not eee the necessity for
it, and that had [ continued in the
cases and lavored in them my use-
fulpess would have been appreciated.
It cannot be therefore doubted that
when you msde the assertion that
you hed dismissed me, it was
utterly untroe. The intellectual and
moral depravity which tempted and
impelled you to malign and mirrep-
resent me a8 yon have, [ am onable
to comprehend. You probably can. It
only remains for me tosay that I will
publish this reply to your manifest-
ly malignant jalsehood in the pub-
lic preas and pursue any other plan
of vindication I may dcem proper
An sattorney-general cannot assall
my prolessional or personal character
with mponity, especially one who
obtained his distingnished position
amid the smcoke of an assassin’s
pistol, end poselbly by means which
reflact little or no honor on exalted
manhood. Yours, eta,
(Bigned) WILLIAM COOK.

CHI0AGG, 30.-~The strife between
west bound roads in reference to ge.
curing passengers for Den ver, to the
eacampment of the Grand Army of
the Republic, is still a3 great as it
was a week =zg0, when the Rock
Island met the Bt, Paul rate by put-
ting the round trip tickets at $25.80,
ipstead of rebate tickets. Otherroads
sppeared to take no particalar notice
of thelrate-making ability of the two
roxds, but they immediately be-
gan to understand that it was
necepsary to do pomething or they
would not secure a particle of travel.
Agents were dispatched to varlows
parts of the conntry, especlally to
QOhio, Indiana, Michigan and Iil-
nois painte, with Instruections to
work qoietly but to secure every
passenger possible, with the distinct
understanding that they would be
carried at as Jow a rate as that made
by any other road; this plan has
been continued by severa! of the
roada? agents, in most instances be.
ing members of the Grand Army,
whbo were in a position te attend the
meetings, if necessary, and present
claims of the roads they reprecented
for a share of the travel to Denver,

defense of these suils, ameng other

A wiatute impoelng o tax shonld

things, and Mr, Bliss told me that

place, a chanye of reconds
the cartel as previously dst

It in to be | to fix matters up if the roads desr

to prevent s war of rates that wil
posaibly bring the price of ticke
down fo $15, and seriously interfer
with their sales of tlckets toSap
Eranciscr.

STAURTON, Va., 30,—It1s impos.
sible ay this time to gather mioute
details of the duel, Klam has been
concenled not many miles from the

acene of the combat for sevaral days

past. He was ot the residepced
John Lewis, eton of Hon, R, J.
Lewis. The arrangement for tus
meeting was mutual in Richmaopd
at the time when Elam was in the

vicinity, and Beirne in Westjk

ginia. Some point midway
the two places was 0Oxed

namely, Colt’s eixes, eight
was eqaslly agreed upon.
principals mansged to evade
vigilance of the authorities, and
6 o'clock this morning met inas
of woode about two miles fmp
wWaynis, the junction of tbe Bhen
andoah ,Valley and C. & O, railrosd |
The distance was marked off} anda
the first fire mnelther of the me
were struck. Beline, the cbalienge
demanded a second shot which s
granted and & bullet from his phdl
buried iteself in the opper parid
Elam’s right thigh. Beirne w'
untonched.. Elam fell {o the grounl
and Belrne, ralsing his hat tohi
fallen opponent, was hurried into
carriage and driven rapidly v
Suveequently he took the tirain v
the station; Elam was also convajt
ed In a carriage fo & honse near by
where a surgeon -aftended him. [
wag found that the extraction of th
bali would be attended with dange
and a consultation among the sw
geons was held, The fact that th
bail had tailed to forceitself throog
is taken as evidence in conneo
with the character of the weapd
used and the distance, that It

in direct contact with one of
largebones, No arrests have be
made, nor does there reem to bes
disposition to institute a legal inv
tigation. Elam was removed to}
residence of J. F, Lewis and
wife sent for.

Later—The physician then
the word, **Gentlemen, are ¥
ready, fire, one, two, three,
were bo bo exchanged after the wit
“fAre’ and before the word “three’
At the word ‘fone” both piid:
were discharged in succeceion, bt
without effect. The same prograt
e was repeated, both reports beinl
simuitaneous and just at the W
“one’ As Elam sfaggered und®
the effect of & wound, his second
ran forward and mssisted him U
cusbions which they had on the
grounds. The wounded man ¥#
under the impression that the bal
had penptrated both legs, and i
slated that such was the case. Yhed

While al] this hes been going on the

assured by the surgeon that f4 b&d



