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punishing the new offense by fine and
imprisonment as penalties entirely
distinct from those inflicted furfor bigamy
or plural marriage under this new
provision a man who had married two
or more women but who had ceased
tytd live with all of them but one in the
sexual relation oloi husband and wife
might be convicted of and punished for
the unlawful cohabitation with more
than one woman according to the
construction that should be given to
this one word cohabit

if utah were a state its inhabitants
might reasonably be required to sub-
mit to the interpretation of their own
laws by their own tribunals but
utah is not a state it is a territory
orof the united states the inhabitants
do not make the judges and they did
not make the laws in question to
deny to them all means of having the
rulings of the local judges on acts of
congress revised bybig tilethe supreme court
of the united states when those rul-
ings affect their dearest civil and re-
ligious rights is neither reasonable
politic humane or just

it is a very remarkable circumcircumstance
that congress should have created a
new offense by a statute designed to
apply to a very peculiar and unpreced-
ented condition of social and domestic
relations without any legislative delldeli

of the offence when cew leg-
islation is resorted to in regard to
crimes that have long had a settled
meaning such as burglary cheftarson
forgery and the like it may well be
left to judicial interpretation to deter-
mine in particular cases whether tirethe
facts proved in evidence constitute
the crime but when it is intended to
make an entirely new crime or
meanorto give no legislative definition
of it and to discribe it by a single
word winchwhich admits of different mean-
ings is certainlycertainly extraordinary
in the so called

gery act the
meaning attheof the word cohabitscohcohabitationabitation
or cohabit was left entirely to I1judic-
ial interpretation and the conse-
quence has been chatinthat in the territorial
courts of utah this word has received
an interpretation so
and arbitrary that prosecutions under
this section of the statute have become
persecutions and men htwehave been con-
victed and punished for con-
duct that was not only inno-
cent bubaj was of such a
nature that a man would have been
guilty of the greatest moral wrong if
he had omitted or neglected to do the
very things for which he has been sent
to the penitentiary but thi s is not the
worst of it for by omitting to provide
for the appellate jurisdiction of the
supreme court of the united states
in cases arising under this ad section
of the edmunds act congress left the
persons who might aebe convicted in the
territorial courts without any possi-
ble means of testing the correctness off
heir rulings by the judgment of tilethe
highest tribunal in the land bothinnothing9
could be more cruel in operation con-
sideringsi all the circumstances al-
though

q
it was doubtless an uninten-

tional
ten

Qoversightversight I1 am far from im-
puting to congress any deliberate in-
difference to theane dictates of justice in
the casescased of the unfortunate mormonscormons
who had to determine what they should
do with their wives arldand children and
wwhoh 0 do whatever they might would
be eposedexposed to forced and arbitrary
constructions of the law by the final
rulings of the territorial courts butbat
it is nonettenone the less my duty to point out
this omission and to urge that it be
remedied without further delay

but now it is necessary I1foror mmee to ex-
plain how it has come about that citi-
zens of utah of irreproachable lives
many of whom are the most consider-
able and the most worthy dinhainhainhabitants
of the territory men to whom the
territory largely owes its prosperity
men perfectly loyal to the federal
government and honestly meaning to
obey its laws are now undergoing
punishment in the penitentiary be-
cause they would not violate their con
viet ions of religious and moral duty
let it be distinctly understood that
these men are not undergoing punish-
ment as bigamistsbiga mists they have not
been prosecuted aad convicted for hav-
ing marriedmarbled more than one wife they
hivehave been prosecuted and convicted
forfar the separate offenceoffense which consists
in cohabiting with more than one
woman and they are suffering punish-
ment as felons upon a judicial inter-
pretationpre tation of this offenceoffense which is per-
fectly arbitrary and unnatural without
any means of procuring a revision of
that ruling in the highest branch of the
federal judiciary by this forced con-
structionst of the statute they are pun-
ished for acting according to their
convictions of religious and moral
duty a result congress could
not have intendedded or which if it was
intended congress could not consti-
tutionally effect

letet no opeone sasayy that I1 am undertak-
ing a defence of polygamy let noDO

one say that I1 am disposed to set up
religious beliefs or individual convic-
tions of the law of god against the law
of the land there is I1 repeat but
one measure of the civil obligations of
men in civil society whatever may be
their religious beliefs to obey the

imposed by the authority
of the legislative power is the first
duty of the citizen and nothing but a
successful revolution which over-
throws the authority can absolve him
from that duty but under our system
of government that authority is notnot an
unlimited one and one of the most
important ofef its limitations is that
which forbids congress from making
any law prohibiting the free exercise
of rreligionelilioneligion the construction given to

i the ad section of the edmunds act by
the territorial courts of utah makes it
violate directly and palpably the first

A AmeamendmentAdment of the constitution

it would seem to be a very plain
proposition that when a statute dealcleal
ing with marital relations and makingmakim
polygamous unions bigamy creates
a separate offense otof cohabitation with
more than one woman it must have
meant to denounce the conduct of a
maninan who lives with more than one
woman in sexual intercourse Cco-
habitation

0
habitat ien of a man with two women
or the dwelling in the same house with
two women without sexual intercourse
with eitner of them could not be rea-
sonably held to be an offense in deter-
miningg the meaning of a penal statute
for Wwithouti thout the fact of sexual inter-
course there could be nothing to pun-
ish thousands of men in all commu-
nities dwell under the same roof with
more than one woman necessarily and
innocently but the 3rdard section of the
I1 edmunds act I1 has been very strange-
ly construed it has been held that
cohabitation doesdees not mean the dwelli-ng

dwell-
ing in the samesaine tenement with more
than one woman that it does not mean
the living in sexual intercourse with
moremor thanethan one woman butbut means
every kind otof association although
limited to acts of mere kindness aud
to pecuniary support provided the
women have at some time been united
in marriage with the man who is pro-
secuted

according to the construction of the
territorial courts a man may live in the
sam ehouse with two or more strum
pets and may have sexual intercourse
with all otof them yet he is not indict-
able for unlawful 11 cohabitation un-
der the ad section of the edmunds
act that section is held to havenehave re-
served all its terrors for the man who
has been united in holy wedlock with
more than one woman according to a
system of religious belief that extends
the relation through all eternity and
if in the belbeliefcef that he owes to them
certain duties in this life he continues
to care for their welfare although they
no longer stand to him in any but the
moral and spiritual relation in which
they all believe hebe must go to the
penitentiary this is the most exquis-
ite reductio ad absurdumabsurd wn that I1 have
met with in my juridical studies

let it be supposed that a conscien-
tious and religious man had innocently
married a woman who was within the
prohibited degrees of consanguinity
and that the fact had not been discov-
ered until after children had been
born the marriage would be invalid
the children would be illegitimate
perhaps they would be offspring of an
incestuous connection will any one
undertake to say that that man owed
no duties to that woman and to his un-
fortunate children would a law that
should consign him to the penitentiary
not because he had married the woman
but because he continued to providelovide
for her and her children after thee mar-
riage hadbad been found to be invalid be
anything but a barbarous enactment
would not a court which should so
interinterpretpiet the doubtfuldoubt ial language ot a
statute as to punish that man torfor dis-
charging a plain duty

i
of moral obobliga-

tion
a

be justly amenamenableable to censuree lorfor
having made a forced and unreasona-
ble eaconstructionstruction

take another illustration illicit
sexual intercourse is an offense
against the law the offspring of such
intercourse are bastards neverthe-
less does a man owe no duties to a
woman who has been hisbis mistress and
to an illegitimate child that she may
have borne him and it he discharges
that duty to the mother and to the
child according to the dictates of
his conscience is he to be sent to the
penitentiary

let a corresponding question be put
in relation to the mormon husbands of
plural wives whom they married before
there was any law in utah prohibiting
such marriages no incestuous no
illicit no immoral stain rests upon the
original connection it was purely
voluntary now add the farther ele-
ment that according to the religious

i
belief of all the parties the mamarriagesaria ea
are entered into torfor time and for eter-
nity constituting a religious bond of
never ending obligation the mar-
riages become civilly voidryvoid by a subse-
quent statute and the husband is made
liable to punishment for bigamy he
is not prosecuted for the bigamy but
he is prosecuted for lf cohabiting with
more than one woman whenthe whole

cohabitation consisted solely in
discharging towards the women duties
of plain religious and moral obligation
it is difficult to write or to think of
such outrageous perversions of justice
and preserve oneoness equanimity
GOVERNOR MILITANT recom-

mendation demolished
I1 now pass to one of governor

bests recommendationswhich I1 have
read with astonishment he calls for
an army in the following paragraphs of
of inshis report

1 I of no armed organization for the
purpose of opposing the lawful authorities
or resiresisting thehie enforcement otof the laws
nor do I1 believe any such now exists tae
process out of the courts is met with no
physical resistance and soensocietyety is peace
able and no outbreaks have occurredg since
I1 came to the territory it is true how
berer that a large majymajorityrity of the people
stoutly and stubbornly affirm publicly and

elv that the enforcement of certainprivatprivatelyaws is destructive of their rights as free
penmen an assault upon their religion and an
invasion of the sanctity of their homes
the minority with equal vigor and open-
ness agnproclaim that the practices of theseese
people are immoral that they are disdisloyalloyat
to the government and that their attitude
of defiance to the laws interferes with the
advancement and prosperity of the terri-
tory and inflicts injury upon all otof its inter-
ests

it follows necessarily that the people
here with a bitterness of feeling are di-
vided as they are nowhere else in aethe coun-
try tuo division isio cloarclear distinctdus vadand pal
pable

the causes of division in language not
distinguished torfor itsita mildness arearc constant-
ly earnestly and vehemently discussed
through the press in the houses otof wonworshiphip
courthousescourt houses hotels business eson the
bttt and in the social circle engender-
ing an intense feeling of bitterness the
vigorous enforcement of the unpopular
laws against the people in the majoritymajority with
a prospect of further stringent legislation
does iaoiot tend to soothe or make them more
amiable under the favorable conditionscondition
existing for such a result an outbreak of
violence might be easily provoked

there is no militia here to appeal to as
there is in other well ordered Stastatestestoto sup-
press violence maintain order and enforce
the law even withwilh authority cconferredred to
organize a militia force laniI1 am of the opinion
that with the ffeeling existing herohere a better
reliance for the preservation of the
public peace would be found in regular
trotroopss

theii statement of the situation makes ap-
parent the need that may arise at aany titimelie
forthefor the prompt use of amstrong wewell bisci
elined and efficient military torce to aid the
civil power I1 would recommend that such
a force orof united states troops be placed
and kept in garrison in chii berritoterritoryp r andlrthat such laws may be passed as wwilli make
them as promptly available to the civil au-
thoritiesties here in suppressing viol
ing disorder and aidingaiding in the execution olof
we process of the courts as itif theyaliey were the
militia of the territory the exhibi-
tion of the strength of the armaim of
power will often obviate the necessity torfor
its use

I1 have seendeeninin the course of my life
a law of the gaitedunited states executed in
a community where it was exceedingly
unpopular where four afif of the
people believed it to oe unconstitu-
tional and where many felt it to be an
outrage upon their sense otof duty to
god and their fellow men that peo-
pleale could have been pronounced as

hostile to the laws just as truly and
rigrightfullyfully as the mormonscormons can nowno w bee
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and in my judgment far more correctly
suisupposeose that after the enactment of the
fufugitiveetive slave law in 1850 president
fillmoreill ore had stationed an army on
boston common to aid the marshal in
the enforcement of that law its guns
would have been in ffullull sightbight of a state
capitol in which sat a legislature
known to be hostile to tilethe execution of
the obnoxious statute there were
multitudes of men ready to follow the
lead of anybody in resisting the process
otof the federal tribunalstribunalW notwith-
standing all this the president ordered
no troops to boston the marshal ex-
ecuted process without the aid ofbt the
armarmyyandalland all hebe asked was thattiethat the
local authorities would preserve the
peace of the streets which was done
by the state militia

but governor west says that utah
has no milimilitiatia or none that he dare or-
ganize or could rely upon he therefore
calls for a portion of the army to aid
the civil authorities in the execution of
processicess but why is this necessarykehe knows of no armed organization
for the purpose of resisting the lawslaw 8
and does not believe that any suchsuch nonoww
exists he might have learned that
aon phiphysical force is one
of theane doctrines otoi vaethe
religious faith of the mormonscormonsMor mons that
they put their trust in god and his
providence and not in the arm of flesh
Tthishis is the grand reason why he finds

society peaceable in that territory
and outbreaks have ococcurredcurrea
since he went there he will find it so
to the end nevertheless hehesayosays
what is perfectly true butbat it has be-
come so unnecessarily because of the
policy that has been pursued thatthat
there is an inflamed state of feeling
between the mormon majority and the
gegentile1 tile minority and that under
favorable conditions existing for such
a result an outbreak of violence may
be easily provoked I1 have no doubt
of it but the provocation will never
come from the mormonscormonsMor mons A brutal
deputy marshal can at any time provoke
anall outbreak otof individual violence
human nature cannot bear everything
men cannot bear to have their wives
and sisters and daughters treated as I1
have too much reason to believe mor-
mon women of utah have been treated
by federal officials or by men claim-
ing to be such these things mr
secretary deserve close scrutiny be-
fort

be-
fore an army is sent to utah to pre-
vent outbreaks of violence with un-
accountable stupidity and careless-
ness the british government suffered
the religious prejudicesre of the native
troops of ansiaindia td be violated and
shockedd by an unnecessary require-
ment of discipline the rebel-
lion was the consequence who gave
that provocationpro vocation I1 allude to this in-
cident because it teaches a great les-
son but at the same time I1 am per-
suaded that nothing whatever is needed
to reconcile the whole mormon popu-
lation of utah to a cheerful feeling to-
wards this government but to open
freely the avenue to the supreme court
of the united states for every con-
structionst of the laws that affects their
peace and in the meaDmeantimetime to pursue
towardstowards alm a policyices which while
it shallI1 be also be humane I1
cannot permit myself to doubt that it
is the wish of the executive to pursue
such a policy

ANOTHER recommendation
considered

another of the governors recom-
mendationsionsious is that the constitution be
so amended as to prohibit every state
from ever establishing or allowing
polygamy this is the same project
that hasbas been proposed by the judi-
ciary committee of the present house
of representatives twethe governor
advocates it because among other
reasons it would give notice to all
emigrants who are mormonscormons that they
can never by becoming the mamajorityV 0yit
of peoplepe0 le in any state of this union10
eestablisht b1

ipb polygamy in such state
there is no necessity whatever lorfor
suchouch anin AamendmentMeadment andaad its

would be entirely inexpedient no
state is likely to come under mormon
control no state will ever be likely
to adail anything but monogamy as a
lawful relation for purposes of no-
tice to foreigners coming here
from other countries such an
amendment of the federal con-
stitutionution is wholly unnecessary
they know now that no state
tolerates polygamy and that the fed-
eral government does not now allow
of it in the territories but the con-
clusive objection to the proposed
amendment aside from its being un-
necessary Is that the regulation of
the marriage relation is one of those
things that belong in the mass of pow-
ers expressly reserved to the statesslates by
the amendment and the amend-
inglal power does not extend to tilethe de-
privation of any one of those powers
in the case of any state without its
consent even although every state in
the union should adopt tle amend-
ment excepting one that might refrefuseuse
there is not a state la the unionunion that
would consent to surrender to con-
gress its power to regulate the domes-
tic institution of marriage certainly
no state ever should consent to do soa

I1 have now a very few observations
to make upon the recent report of the
utah commission this I1 under-
stand is a body of federal officers
appointed under the edmunds act
and charged with the duty of carrying
out such disfranchisement of poleg
amista bigamistsbigabia mists anaanat men cohabiting
with more than one
cohabiting with such men as is direct-
ed by thatthafactact I1 do not find that the
law under which thesethere officers wereivere
appointed makes it their duty to rec-
ommendammend legislation but perhaps there
mayalchbe something in their ansti actions
which requires them to do so bube this
as it may the importance and value of
their recommendations are what I1 pre-
sume to be of chief consequence to the
secretary of the interior to the presi-
dent and to congress there Is one
thing very prominent in their report to
which I1 desire to laviteinvite youryour special13
attention they brand the mormon
population of utah as religious fanat-
ics and they say that the govern-
ment has to deal with a people who are
wonderfully superstitious and fanatic-
ally devoted to their system of relig-
ion this is put forward as a kind of
motive for additional legislation and
as a reason for not expecting that
polygamy will be suddenly or speedily
exterminated

individuals who differ from each
other on any subject of religion may
call each other fanatics itif they are
so disposed but a government which
undertakes to treat any portion of its
subjectssubjecti as fanatics or to shape its
measures towards themthemonon the assump-
tion that they are wondernwonwonderfullyderf ully super-
stitiousious I1 I1 is onoc the high road to relig-
iousI10as persecutiontion and will sooner or
later end at that goal itif I1 had an op

uitto do soao 1I shouldshoula like to askaalt
the houhon commissioners to be good
enough as public officers or govern-
ment advisers to define fanaticism
and superstition I1 rather think
that the effort would end in the sort of
definition that makes orthodoxy my
doxy aud heterodoxy your doxy 11 I1
know of no attitude tone or assump-
tion that can be adopted by the gov-
ernment of the united 4statesrates towstowardsads
the relimous beliefs of any persons who
are subject to its authority excepting
to acknowledgee their absolute and
equal right to hold any religious opin-
ions that they geesee titfit to hold subject
only to the right of the civil power to
control those actions which are forbid-
den by reason of the fact that the pub-
lic welfare requires that they be not al-
lowed I1 imagine that a statute direct-
ed against certain religionists and
assuming that they are fanatics
would wear an aspect that most men
of sense would consider ridiculous itif
the prohibited conduct has its origin in
a religious belief we may punish the
conduct because itidsis hurtful to bocisocietyety
but if we mingle with the enactment
or the policy the idea that the religious
belief is a fanaticism meshallwe shall ine-
vitably end in doing what we have no
right to do

the commissioners recommend the
enactment of laws which will 14 forbid
the immigration of all aliens into ththee
united states who are polygamists or
who uphold polygamy by their profes-
sion the governor too favors laws
that I1 will putat a stostop to thia IMMimmigra-
tion

igra
of cormonsmormonsMor mons until this people

become submissive and recognize their
responsibilities under the law I1 cacann
conceive of no way lain which this can
be done excepting to pass a law sta-
tioning officers at purportsour ports of entry
and authorizing them to interrogate
every alien who shall offer to land
whether he or she holds that polygamy
is a relation sanctioned by his or her
religious belief if the answer is an
affirmative one the immigrant must be
turned back such a law if it should
be enacted must at once be subjected
to a jjudicial test of its constitutional
validity

but there is no necessity for or
sense or expediency in attempting to
check this immigration while themormonscormons who come here from abroad
naturally go to utah when they arrive
there they know and they have known
before that polygamy is prohibited
there by law they become a charge
to nobody but those of their own faith
who choose to aid them by well con-
ducted systems of advancing a part of
their travellingtravelling expenses they are al-
most always thrifty and industrious
people capable very soon of taking
care of01 themselves aney are people
whose immimmigrationgration it is not desiradesirableble
to discouragee for any reason but their
religious faithfait and when we once en-
ter apua the policy of

against the religious faith of immi-
grants who are of the same races asaa
ourselves where do our statesmen and
legislators suppose that we shall stop

TUB POLICY recommended BY MR

CURTIS

I1 can conceive of a policy very differ-
ent from that which has been followed
of late and is now proposed to be
supplemented bby still more stringent
measures and I1twillwill sketch one that
would asab I1 believe strongly tend to
bring polygamyvolypolygamygamy to an end

1stast menen who married plural wives
before there was any law prohibiting
such unions but who since that law
went into operation have confined their
sexual relations to one of their wives
should not oe prosecuted or pupunishedat all under that section of the statute
which makes polygamy bigamy so long
as they maintain with all of their wives
but one no other than the relation of
protecting friends belief or the pro-
fession of belief in the eternity of the
moral and spiritual tie is a perfectly
unlitunfit and improper matter to be inter-
fered with by the civil power

ad men who married plural wiveswisafter suchsach unions were prohibitedprohibitea by
law should be required afafterter convic-
tion of bigamy to give security thatthey will confine their sexual relation
to one of their wives and that woman
should be registered as the admitted
wife of that man

ad notherneither of the above classes ofmen should be prosecuted or molested
uunderU der tthe11 e 3add ssectione0tioa of the statute for
unlawful cohabitation on account of
any association with the plural wives
that is not sexual or on account of any
recognition or profession of the relig-
ious and moral tie which the parties all
believe to be for time and for eternity

ath in order to have the ad section
of the edmunds act in cases whereconvictions hovehave been had under it re-
ceive construction bybv the supreme
court of the united states provision
for that purpose should be made at
once by law I1

ath in order to carry out this policy
let there be detailed from the depart-
ment of justice some suitable person
as special counsel to proceed to utah
under proper instructions authorizing
him to take charge ofdf all prosecutions
under the edmunds act now pending
or that may be instituted for one year
with authority to direct the district at-
torney in such cases and to0 supervise
the administration of the law underthe control of the attorney general

the adoption ofaf such a course as
this would supersede all necessity for
measures respecting the mormon
church or respecting immigration or
the employment of a military force
and it would aided by known differ-
ences of belief among the mormonscormons in
leeard to plural marriage put an end
to polygamy in no very long time vorpor
it asa beyond question that while theibe
older mormonscormons believe plural marriage
to be a religious duty when circum-
stances favor it the 3younger members
of the denomination regard it aasperp er-s
bitted but not required by the divine
law and consequently very lew of th
younger men have married more than
one witewife we havehaie only to exercise a
little patience and retrainrefrain from perse-
cution and we may look polyg-
amy die a natural death at no very dis-tant day we do not need to mmodify
the law that makes polygamy bigamy
and all that we have to do in regard to

cohabitation I1is8 to allow the su-
preme court to do what congress has
never done to define the meaning of
the word

I1 beg mr secretary to be explicitly
understood that in making this sug-
gestion of a better policy towards wethemormonscormons of utah I1 express my ownopinions only without any prompting
from any quarter my voice may be
the voice of one crying in the wilder-
ness I1 am conscious that I1 have very
little power of any kind still less have
banyI1 any political influence but while I1have strength to utter my protest
against the policy that has been forsome time pursued I1 shall not cease to
utter it I1 look upon that policy and
the ffurtherarther measures that are proposed
in the same direction as a huge mis-
take to me it seems very plain that
we are preparing to have onan our handsbands
a problem quite as formidable as that
which has long troubled the british
government in ireland but torfor differ-ent reasons and on a smaller scaleane panacea of disfranchisement of themormon people of utah and the susug-
gestedg ted project of abolishingt the terterrit-
orial

ift

legislature and governing theterritory by a federal COMmIssio nare
kindred measures tending directly to
the establishment of a pro consular
system and the removal of every ves-
tige of home rule such asystem would
doubtless afford magnificent opportu-
nities for plunder and this govern-
ment cannot expect to be so fortunate
as not to have its powers wielded at
times by men who will be quiteguite capable
of making the most of suchbaca opportuni-
ties especially if the despoiling of themormon church should be enacted intoa law and made an example for other
spoliations add to all this the pres-
ence of a strong well disciplined
and efficient military force to aid the
civil power and the work of making
our ireland will be complete

I1 am mr secretary with great re-
spect your obedient servant

gicoGEO CURTIS

mr arthur shurtliffshurtleffff parker
dakota writes that be suffered for twoyears with a lame knee which was
entirely cured by the use of st jacobs
oil he considers it a most wonder
ful remedy ttit conquers pain


