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1862. The real question ia whether or
not this act manifests an fotention on
the part of Congress to preserve or ig-
uore that right such as it wue, We
seriously doubt wheiher Congress had
that unlimited coutrel over Lhe
property righia ol persons upou LDe
publio domain, wbicbh counsel ior the
goverument ingists upon. The eny
of Salt Lake wus founded In 1847, Iun
185U tbe territorial guvernmuent wus
orgabized, Coungress  passed  Low
Qrgauic act aad thereby exteud an
jnvitatiou to the citizeus ¢f Lbhw gov-
ernment to establish their honies fu the
Territory. Under thig suvitation
.¢itizens took up their abode nere 1n
great uumvers prior to the paesage of
ihe actof 1862, It was ol course undis-
putahly necessary thal these setliers
sbould found citles and villagee at once
and entei into possession of portions ot
the public domaiu, cualtivaie, builg
upon aud otherwise improve the same,
polwitbstwuuing thut Deither the
Lownsite law, nor the public surveys
Bau yet bevs extended over the Terri-
tory. in 1862 Balt Liake Cuy was s
town o1 severs! tlhuueand families; and
lurge Rums had already beeu sXpouded
in Lulluluge a u other i Pprovements
by theiubabliants withiu tie curpurale
limitsof the clty. Now 1y is dlaimed
that Cougress tad the power in
1862 (o bave withdrawn uil land
witniu the clty from sale, und to
have dilven the innabilavls vl toe
ity therelrom. We think it muy
wull De questioned whetber such uctivn

on tie part of the gevertmieuot
woull wpot be in  violatun o1
that provision of - the jusiitar
tivu which ordalps that @oo owe

shall be denrived ot his 111e, liberty or
property suve hy due process of law,
but it 1» vt uecessary tor g Lo decide
thls questiou. Iu our view ot ks
caew, 1f it he cunceded thut Congress
hus the authority under the Cousifiu-
tion

to perpetrate such au
aot ol cruelity and oppressiou
towards ils oitiZzens A thul avove

indicated, it is certaiuly not to be Light.
Jy presumed thal the goverument con-
templated anye such wroog or | jus-
tlice.

‘Fbis brioge us to the yuestion of
what s the meauing of the provise
thal existing vested rights in reat
eslsle sball pot be imjpaired by the
pruvislons of this gection,”

In Cooley?’s Coustituioual LAmita-
tions, page 438, the authoreaye: *‘But
as 8 shield of protection the term vested
rigbte 18 DOL uEed fu BNY nAarrow or
lechnical seuse, or ua imparting legul
power of conlrol niérely, but raltber »s
jmpairiug a vested luterest whioch it ix
right nou equitable that the govero-
ment should recognize and protect, w1 d
of which the indivilusl cannot be de-
prived arbitrarily Wwilbout injustice,’
It is clear by the declsionr ef the
Bupreme Conrt of the Uniled States
thutthe Church hud at the time of. the
paesage of tbeact of 1862 an interest
fu the lants in controversy in this
sctiou which the law recognized and
Buch s8 thie courte of the governmeul
would enforce and protect. It bud a
rig v of poesesslon which the court
would have enforced againstany one
who disturbed it in il possession. [t
hay an intereat such as it could encum-
her by way of morigage, and the
Federal courts would buve enforced
the mortgsge. It had an futerest such

"ws it could contract to sell and convey.
and apecific performance of sugh cou-
tract would hnve heen eénforced hy the
courts.

See Htringlellow vs Calne,59 Unlied
Siales 8L0.

Hussey va Bmltn, 89 Uopiled Biates
pages 20.

Liamb vs. Davenport, 18 Wal, 307,

An examination of these cases Will
shhow thai sccording to tbe rule estab-
vished in the Bupreme Court of the
Uniled States, if in 1861 the Church
liad entered into a contract with one
tben an occupant eof the tithing house
property for the purchase thereol, upon
u proper tender buiug made, tbe vendor
had refused to convey, thecourl: of the
United States would have compelled
s Couveyance, or had the Churgh refus-
ed to actepl a conveyance and make
rayment according to contraut, the
vendor cruld have nad a decree euforc-
Ing payment, Buppose the Cbusch
hal aequired the iuterest which it ha {
in the tithiog bouse property at tbe
time of the passage of theactof 1862 in
the mauner just suggested, it i§ clear
tbat it would bave had Do betler or
yreater interest or right thaon it iu fact
had at that time, Amnd yet if the con-
tention of counsel for the Government
is ©.rreclt, the same court which ren-
dered the decrue enforeing such von-
tragt agsinet the Cbureh would be
compelled ;a0 to boid that the Chureh
bad wo esiate or interest in the property
vested or otherwise. In the ¢ase ol
Lambp vs. Davenport, 18 Wal, 307, the
detepuant Davenport had acquired
poBeesgiou by purchese of certain lots
upon public l«nds of the United States
iu the city of Portland, Oregon, Afier
the title had been perfecled the owner
of the title undertcok to recover he
property, Davenport defended upon
the ground that he wus (be equilable
owner. Mr, Justice Miller in deliver-
ing the opinion of the courteays: **The
equity which Daveuoport sete up iu his
orose hiil arises from transactrons au-
tecedent totbe issue of the patent cer-
tificaute of Liownsuale, and indeed su-
tecedent 7] the enactment of
the Donation law of Congrese,
under whick Lownsdale’s title origi-
naied. It is Dot Dnecessary to fecite
in this opiuvion ail of those trans-
actions, 1t js sufficient here to say
that reveral yeurs belore any acl of
Convress existed hy which title to the
laud could be aequired, seitlement ou
and onltivationo! a large tract of lands,
which includes the lots iofcontroversy,
bad veen made aud a towu laid off ine
lots and lois s0ld, and 1bat these sre a
past of ibe present city vt Poriland, Ot
course no legal title vested in any one
by there hroceedings, for that remaived
iu the Uaited Btates, ull ol which wap
well Enown aud undisput: d, hut it wus
oyually well known that these posses-
sory rlghts aud improvemeutls piaced
on the goil were by the policy of the
government geperally protected, so far
al least ag 10 give priority of the right
to purchase whenever the land was
oflered for sale and where Do special
reasuu existed to the contrary, A ud
though these righls®r ¢claimes rested un
uo stalute or any positive promise the
genwsral recognlilon of them in the ead
by the governmeut and iie dispoeition
to prolect the merliorious actual settiers
who were the plonesrs of emigratiuvu
In the new territorfes, gave a deolded
and well understood value to Lhese

{ was unguestionsiny
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claims.” And o We find here; the
poesessory rights of the several gegy.
pants, iucludiug the Courch, of lotg iy
the city of Balt Liake, tugetber with
the improvemerts thereon at the 1ime
of the puseage of the act of 1662, hay o
well underetood value. Anud 1t way
thia vaiuabiv estale or iulerest whigh
Congress intended 1o preserve unim.
paired Ly the pruviso of section 3 of
the act of July 1st. It is evideuy that
it was Dot the futeution of the goverp.
ment by ite legizlation Lo disturg op in
any manner Interfere with any ipper.
¢st, whutever the nature theregr might
be, which had been acquired prigr 1
the passage ol theaot. The ugg 1ookey
to the future only; this much jg appa-
reut from the race uf |, 1f we
look to the debates InCougress upop tye
paseage of the law, we find that sugh

lhe gepera) pur-
pose of the framers of this net. Bucrign
8oithe net was An amendMent re.
peried by the judiciary cummittes gf
the Benate to tbe House bill, }p the
Congreesivnal Globe 01 1862, jage Y506
will bu found the statemeut of Suga gy
Bayard of thal committee, [p report-
ing this eection without quoting his
lauguage it is suflicient to exy™ that pg
deciares clearly the purpose o Con-
gress 18 to prevent the Church froy
atquiring  suy other «r jurphep
property than that 1t 1hél porsesyey
except 1t be wlthin the limitution of
the section, We are aware of the fapt
that the argumeits of Jegielators dep-
bale ou the pasznge of 8 1uW cunpgy B
resoried to for the purpose of giving g
meaniug to the terms foungy in the
stutule, bul tDey may be resiited to gy,
asceriatning the geueral ohjeg; of the
legisl .tive enactmeut,

Bee opinion of fustice Field
Kow va Noouun, b Sawyer, 660, o Ah

Again,ibis is a penal stalute, apg ne-
cordiug toa fundameuta) rule of futer
pretailon it is to be siriclly G'JDleuag;
agaiust the governioeut, and it ig 1 be
liverally construed in favor g the
perseD Or Corporatio.g B.ught (g.pe
charged with 1ts penalties. Ay o
said in Chase ve, N, Y, Cenirg R ﬁ:‘
Co., 26 N. Y. 525: “lp stalutes giv“.:l A
penalty, if there Dereasonable dgy, msof
the ¢ase made upon the triul or j,, the
pleadiugs comlng within the statutes
the party of whom the benalty 1.';
claimed i8 to bave the benefit o1 gygh
douhbt.” Now if this provisg i8 uot
intenuaed to preserve And Drotect Jjusy
such a right 88 the Churgh hau in
this parcel of land, It is eutirely clear
that there 18 vothing which it gguld
preeerve or piotect, and this must have
keen kuown to CoDgress. Whjle (he
languuge of the section I8 veneral, It
18 & matter of commo: knowle.ge t’bat
it was almed «t the Mormon Church
in Utah., As was said by Mr, Justios
Fieid 1o the cass just cited ip the Sth
dawyer, *"The class character of thin
legislation is nobe the {ess manifest
becauss of the goneral terme in which
it isexpressed. We cannut shut gur
eyes to matters of public notoriely and
geueral cognizanre. When we take our
peatl upon the bench we are not struck
with blindnoess and forbidden to know
as judges whal We evev a8 men, and
when an ordivance so general in ite
terme Ouly Operates upon a special
race, 8ecl or cluss, 1t being universsliy
uniderstood thal 1L fs 1o be enf.roed
againsy that ruce, sect or clase, we
may jusily coonclude that it was the



