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1862 the real question lais whether or
not this acl manifests an intention on
the part of congress to preserve or ig-
nore that right such asaa it was we
seriously doubt whether congress had
that unlimited control over the
property rights otof persons the
public domain which counsel bior the
government insistsinai upon therho oiin
of salt lake was founded ioin 1847 in
1850 the territorial government was
organized congress passed the
organic act sadaid thereby extend an
invitation to the citizens ot the gov-
ernment toto establish their homes in the
territory under this invitation
citizens took up their abode here in
great numbers prior to the passage of
ahe act of 1862 it wag of course

necessary that these settlerssettlorssett lors
should found cities and vil lagee at once
and enter into possession of portions oiof
the public domain cultivate build
upon and otherwise improve the same

that neither the
townsite law nor the public surveys
had yet been extended over wothe territernbelutorylory in 1862 salt lake city was a
town oi01 beveral thuuband families and
large sums hadbad already been expended
in a a othir improvements
by the inhabitants within tilethe corporatecorporals
limits of the city now is is claimedadmed
that congressCougresa nadand the power luin
1862 to10 nave withdrawn all idna
within the city from sale audand tolu
have driven the its utof lue
city there we think it may
well teoe questioned whether suedsuch action
on tuttue part of the government
woolboullI1 not be in on11 u ui01

that provision of the
tion which ordains that no on
shall be deDdeprivedrived otof hishie lneine liberty or
property save by due process of lawjaw
but it isin nut necessary foror us to decide
this question in our view otof this
came it it be conceded atiat congress
has the authority under the Cons titu
tion to perpetrate such an
act of cruelty and oppression
towards its citizens as that above
indicated it lieIs certainly not to10 be ligatligni
lyjy presumed that the government con-
templatedtem plated wrong or I1 jus
tiestice

this brings us to the question of
what is the meaning of tilethe proviso

that existing vested rights in restreal
estate shall not be impaired by the
provisions of this section

in cooleyCooieysIs constitutional limitat-
ions page the authorauth orsaysayi but
as a shield of protection the term vested
rights lain not used in any narrow or
technical sense or as imparting legal
powerdower or control merely but rather usits
impairing a vested interest which it is
right and equitable that the govern-
ment should recognize and protect aisidd
of which the individual cannot be de-
prived

de-
rivedrived arbitrarily without injustice 30

ftit is clear by the decisions of the
supreme court of the united states
thattiethat abe church had at the timethus of the
passage of the act of 1862 an interest
in the lands in controversy in this
action which the law recognized and
such as the courts of the government
would enforce and protect it hadbati a
rig ct of possession which the court
would have enforced against anyoneany one
who disturbed it in its possession it
baa an interest such as it could encum-
ber by way of mortgage and thefejeran courts would have enforced
the mortgage it had an interest such

as it could contract to sell and convey
and specificapeci flofic performance of BUOM con
tract would have been enforced by the
courts

see stringfellow vs Caine 99 united
states

huffhuseyey vsva S nith 99 united states
page 20

lamb vsve davenport 18 wal
an examination of these cases will

show thatthai according to thebe rule estab-
lished in the supreme court of the
united states if in 1861 the church
had entered into a contract with one
thentheia an occupant of the tithing house
property for the purchase thereof upon
a proper tender being made the vendor
bad refused to convey the courts of the
united states would have compelledcompo
a conveyance or had the church refus-
ed to accept a conveyance and make
payment according to concontracttraut the
vendor couldc ulu have nadhad a decree enforc-
ing payment suppose the chlech
hail acquired the interest which it hajbaj
in the tithing house property at the
time of the passage of the act of 1862 in
the manner just suggested it is clear
thatmat it would have had no better or
greater interest or right than it iuin fact
had at that time aniland yet itif the con-
tention of counsel torfor the government
itio crc the same court whichchien ren-
dered the decree enforcing suchouch con-
tract againstagaibit the church would be
compelled also to holdbold that toethe church
had noBO estate or interest in the property
vested or otherwise in the casecane olof
lamb vsva davenport 18 wal the
defendant davenport had acquired
possessionision by heise of certain lots
upon public Ilinda of the united states
in the city of portland oregon after
the title had been perfected the owner
of the titlelite undertook to recover hebe
property davenport defended upon
the ground that he was the equitable
owner mr jutjusticetice miller in deliver-
ing the opinion of the court says theinthe

equity which davenport sets up in hisbis
cross bill arises from transactions auan

to the issue of the patent cer-
tificate of lownsdaleLow and indeed an-
tecedentte to the enactment of
the donationnation law of congresscongles
under which LownsdaleSe title origi-
nated it inia not necessaryneceaaary to recite
in this opinion allail otof those trans-
actions it is sufficient here to saymay
that several years before any act of
contressJon ress existed by which title to the
land could be acquired settlesettlementmeat on
and cultivationot a large tract of lands
which includes the lots I1lucontrooleo verBy
had been made and a town laid oftoff into
lotsjots and jots sold and that these sirere a
past of the present city ot portland of
course no legal title vested in soyany orieone
by thosethese proceedings for that remained
in the united states all of which was
well known and undisputedputt d but it waswag
equally well known that these posses
sory rights and improvements placed
on the soil were by the policy of the
government generally protected soeo far
at least as to give priority of the right
to purchase whenever the land was
offered fur sale and where no special
reason existed to the contrary and
though these r claims rested on
no statute or any positive promise the
general recognition of them in the end
oyby the government and its disposition
to protect the meritorious actual settlers
who were the plopioneers otof emigration
in the new territories gave a decided
and well understood value to these

claimsclai ine and so we find here thepossessory rights of the several doeu
pantspant including the church of lotslota inthe city of salt lake together withthe improvements thereon at the time
of the passage of the act of 1862 halhad a
well understood value antiand it waswag
this valuable estate or interest whichcongressCungreBS Intintendedendea to preserve unim-paired by the proviso otof section 3 oftthehe act of july lot it itsis evident thatit was not the I1intention ot the govern
moot by its legislation to disturb or lainany manner interfere with any inter-
est whatever the nature thereof might
be which had keenbeen acquiredacquireil prior tothe passage otof the act the act looked
to the future only thinthia much illie appa-
rent from the face of it itif we
look to the debates inCongress upon tuepassage of the lalaa we find that suchwas theibe general pur-
pose of the framers of this act section
3 otof the act arh an amendment re-
ported by the judiciary committeeofthe senate to the house bill I1inn thecongressional globe olof 1862 page 160606
will be fountfound the statement of tso bator

P

bayard ot that committee in report-
ing this faction without quoting hishia
languagelauguage it is sufficient to lapbay thatthai iabedeclares clearly the purpose orof Cconongremress lais to prevent the
acquiring any otnerother irr furtherproperty than that it chak possessed
except it be within the limitation ofthe section we are aware of the factthat the arguments of legislators in uede 1

batobate ouon the passage of a law cannot beresorted to for the purpose of giving a
meaning to the terms foun A loin the 5

statute but toey inmyaxy be retresortedsorted to inia
1

ascertaining the general object of thetive enactment
see opinion of justice field inill ahhkow vs noonan 5 sawyer f

Aga inthis isie a penal statute rauaou ac-cording to a fundamental rule of luterjilterpretation it is to be strictly cconstruedconans truedtruedagainst the government and it is to be 1
hueliberallyrally construed in lavorfavor of theperon or corporation aught totobebe I1charged with itsita penaltiespenal neB As was
baio in chabe vsve N Y B nco 26 N Y in statutes
penalty if there be reasonable doudoubtbt ofthe came made upon the trial or in thepleadingspleadinge coming within the statutestabatthe party of whom the penalty 1
claimed is to have the benefit otof abahdoubt now itif this proviso isin a i

intended to preserve and protect ilotsucheuch a right as the church hau inilk 1

this parcel of land it is entirely clear 1 l
that there is nothing which it could
preservepree erve or protect and this must have iiS
keen known to congress while tike 1
languagelangu aKe of the section is reKebeneraldoral it y
tois a matter of zommorcommod knowleknowledgeoge that 3
it waswaa aiaimedined at the mormon church y
in utah As wall said by mr justice 4

field in the casecas just cited in the j
sawyerdawyer the classclasa character of tthish ia islegislation is none the loseless manifest
because of the general termsterme in lohrwh
it is ex pressedexpressed we cannot shut our 44

eyes to matters of public notoriety and
general cognizance when we take ouroar
seat upon the benchbeach we are not struck 4 2

with blindness and forbidden to know
as judges what we seefee as men and
when an ordinanceord loance so general in itsifterms only operates upon a special
race sectorsect or class it beinging universally
understood that it tois to be enri Q

against that race sect or clawclass we
may justly conclude that it was the


