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tagentlemen of the jury therecabeen but little disagreement
among counsel about the lawlag as
applicableapplitablabi 0 foto thisjhb caseease soto that it
will eardlyhardly bobe necessary for me to
make any extended remarksr to you
upon the subject the trialtriai bisoneisoneis one
of fact and not of law and the trial
ofor thihe facts are peculiarly in your
province and nothot in the provinceprovi anze of
rhethe court it becomes my dutydaiy to
ainringiva youou as briefly ass IL can the
rulesklies and of law necessaryraidluUt

aid you luill arriving at a correct
conclusion from the facts as you
shall nindfind them from the evidence
ns presented before youou

mhd respondent has been repre-
sented to you as a man of somewhat
influential standing in the com-
munity where he resides who has
beon jttrustedrusted with various public
official positions by his fellow citi-
zen andanil was so trustedtrustedatat the time
aftof thisis homicide the condition of
society hethe bimobime whenn and the
circumstances under which the al-
legedjrr d crimecrimo is said to have been
committed are such asidroarearo likely to
atrachAattracttrAct attentiontonlon all the sur-
roundingsroundings give to the case more
thanthin anau ordinary interest which
lias been manifested by tiletilothe vast
concourse of people who have
throngedthe court room from day
to dayoay as the trial has progressed
irwillit will therefore be your especial
duty to guard against any outside
influence and to try this case as
calmly and dispassionately as you
would any other and to decide it
according to the law and the evi-
dence uninfluenced by any bias
againstdiristrisi or sympathy for the res
pendentpondent neither his positionposit on noror
socialasocial btstandinganding entitles him to anyaby
immunity from punishment for
crime and if he is guilty iiit isls your
duty to say so no mattermatier what the
consequences amny be divest your
minds oleveryof every feeling of prejudice
which may prevent you from care-
fully andlind accurately weighing the
aeevidence and giving a true and im-partial verdict j uso alike totd the re-
spondentspondentt and to the people

the indictment in this case
charges the respondent with mur
der in the first degree and for this
crime he is upon trialtriai the wise
and beneficentnt provision odtheof the law
Ais thattiethat the presumption is that he
is innocent until proven guiltyguiltyandalaaia d
it is upon this theory this propre
su that you are to trtryy him
and he cannot by the rules ofor lawjaw
be convicted unless all the facts
which constitute the crime with
which ho is charged in this indict-
ment are proven beyond any
reasonablereason abloabio doubtdoubt he cannot be
convi eted by the rules of law un-less aalthe substantial and materialfacts that are necessary to make outthe erimecrime with which he is chargedq
are proven beyond any reasonabledoubt so that it is of great import-ance for you to understand at thevery threshold of your investiga-
tions what is a reasonable doubt orlyliahchatis13 proof beyond a remoreasonablenabie

doubt itItlais much easiereasler to be un-
derstoodderstood than to explain and de-
fine that is it is easiereasler totd think
what it IsM than to tellteli what it is I1
will explain it in the fewest and in
the plainest words I1 cancati A rea-
sonable doubt is such aW one as
would arise in the minds of reason-
able men on any subject such
men ahyouas you are who are selected
because it is supposed and expect
ed thabthat you oreare reasonable com-
petentpeteritbrit men to try such a question
proof beyond a reasonable doubt is
such as will remove all such doubt
and such as will produce an abid-
ing conviction in the mind toato a
moral certainty that the fact exists
thabthat is claimed to exist that the
fact to be proven actUactuallyallyilly eexistsxlatsfats
such proof as produces an abiding
conviction in the mind of moral
certainty that the fact exists so
that you feel certain that it exists
a balance of proofsproof is not sufficient
in a civil case a balance of proof is
sunnisufficientclent A balance of evidevidenceenbe
is that which you think is most
likely to have been the fact the
way your midd preponderatesates upon
a question of fact that makes out
a balancebalanco but that will not answeransiaer
here you must go beyond that
there must not only be a balance
of proonproof but herethere must be this
measure of proof which remoremaremoves allali
reasonable doubt all doubt that
arises in your mind as reasonable
men and produces an abiding
conviction to a moral certainty
thabthat the facts charged exist adurA jur-
or in a criminal case ought not to
condemn unless the evidence ex-
cludes from his mind all reasonable
doubt as 1I have endeavored to ex-
plaincledtP n ityasas to the guilt of the ac
cuedcu ed that is unless he be so con-
vincedvinceda byUY the evidence no matter
what the class of the evidence of
the defendantdefendants s guilt that a pru-
dentlentbent man would feel safe to act
upon that conviction in matters of
the highest concern and impor-
tance to his own dearest perspersonal
interests under circumstances
where there ii no compulsion
resting upon him to act abaliatall proof
beyond a possibility of doubt is not
required because such proof never
can be made it is nodnoc cearynecessaryne
to be shown to you that it is notpspossibleisableabieAble that this respondent is
innocent to show beyond all pos-
sibilitylity of doubt that heshe is guilty
but it is required of the government
to produce such evidence thattha when
you look it overavei as reasonable men
no doubdoubtI1t arise t in your mind that
isis no reasonreasonableliblelibie raffalmairfairr doubt as to
any fact necessary 0too be made ououtt
to establish the crime charged upon
the respondent I1 have been thus
particular in stating this to you to
impress it upontipon your minds as the
guldeguide bychichby which you aresire to beue gov-
erned throughoutel this whole case
in your hinvesinvestigationtigationgatlon of the facts incontroversy

I1 now turn your attention to tilethe
crime chargedtoh arged itself but first let
me observe to you
cide or the mere killing of one
person by another apes not efof it-
self constitute murder I1itt maymoy
be murder or manslaughter or ex-
cusable or justifiable homicide and
ththerefore entirely innocent accord-
ing to the circumstances or thetha dis-
position or state of mind or pur-
pose which induced the act jt is
notnoty therefore the act which concone
statutesutes the offenseoffenses or determines
its character but thethe itcoquo animo
thetifer disposition or state of mindmind
with which atasit is done to giveglye the
homicide the legal character of
murder all the authorities agree
that it must havebave been perpetratedperpetrateper ed
with malice or afore-
thought TthishIs malice is juit asuk
essential an ingredient of the
offense as09 the act which causesdauses the
death and as every man idIs pre-
sumedaumea innocent of the offense
with which he isf charged till hebe is
proved guilty this presumption
must apply equally to both ingre-
dients

ingre-
dient of the olfottenseenseeDse to the adliadlicece
as well as to the killing hence
though the principle seemsbeems to have
been sometimes overlooked the
burden of proof as to eicheach rests
equally upon the prosecution
though the one may admitsadmit and re-
quire moremoie direct proof than the
other malice in most easecase not
bbeingeing susceptible of direct proof
but to be established by inferences
more or lessleas strong to bobe drawn
from the facts and elbrent

connected with the killinghilling and
which indicate thetho disposition or
state of mind with which it was
done

I1 will here read to the jury such
of the instructions that the res-
pective counsels have asked the
court totd charge ththe ejuryjury and which
I1 deem it proper to give first on
the part ofbf the prosecution

1 if the luryjury believeboileve from the eevidence
that atfit the coroners inquest the witness
chambers assented to the assertions of
ricks andradoandana madamado taetao statements behe is said
to harehave made theretheme through fear otof per-
sonal danger to himselfhimselfg should he state the
facts as they actually occurred then the
statements madeammade at thanthac time should not
discredit hishla tetestimonyStimon given when such
tearfear is removed

82 the killing beingbetmbeta proved or admitted
the burden ot proof is on the defensedefonse to
show that there was justifiable grounds for
the killingkilkii I1 foglog besorebefore the prisoner can be roundfound
not guilty

3 lffiff case of an attempt otaofaot a prisoner to
escapeape his custodian laIs neversever justifiedjustifies in
using mommore force than is necessary Pto pre-
vent an escape

on the part 0off the defense
3 since 11833 judges ofdf the probate courts

in this territory could be and by law have
beenbeeny conservatives of the peapeace in their
veraiseveralveral counties

447 As such conservator of the peace the
judge of probate of cache county in 1860IBA
waswar authorized upontipon complaints mademade to
birnhim under oath that a crime had been
committed in baideald county to cause the ar-
restrest uponpon hishla warrant of the person accus-
eded andand tokoholdholdhoid a preliminary examination
to ascertain whether therethero was probaprobableblerblet
cause and on probable causecausa appiappappearingparingaring to
hod such accused perpersonpersonperronsonron torfor trialtriai before a
court having criminal jurisdiction

5 the warrant put in evievlevidencedencedeace dated
Jjunetune 9 purporting to havabava been is-
sued by peter maughan judge of the pro-
bate court of cache county commanding
the arrest of david for larceny
was a valid and lawful warrant on its face
and in thothe hands ofcit the sheriff of said coun-
ty was ample and lawful authority to him
to arrest saidwd and to detain convey
and dispose of him according to the exigen-
cycy of said writ

6 if the jury and that thomas EM ricks
the prisoner at the bar was sheriff of said
county in 18601800 and having said warrant
arrearrest d saldsaid Skeenethenthen the jury must
regard ricks as such sheriffr bound by the
I1laws of this territory to keekeep said in
hlahia custody until let to baijbaly
otherwise8edisedischargedbarged by cocompetentmdetent author-
ity and not to permit him to escape

7 it the jury find that said rickskicks as such
shePhesheriffriff hadbad the lawful custody of sasaidsalddreebe atterafter arresting him on saideald wawar-
rant

r
that no order had been made teto dis-

charge him from such custodcustodyrt then itif be
were to escape with the know-
ledge of said ricksrick by his consent or negli-
gence said ricks being able with reason-
able diligence to prevent it such escape
would be felonious that said ricks would
be lityguilty otof felony roztor permitting it and
said for escaping

8 if saldeald hicks as such sheriffsherltr had said
in lawful custody on a charge of0

larceny amounting to felony and was de-
taining said pending proceedings tb
lot him to ballbail or loulor trial lorfor said offence
and that said made a forcible at-
tempt to escape and that such 4escapecape could
not be prevented but by disabling him by
shooting and that saldsaid rickskicks shot said

for thatwat purpose and under that
necessity and for no other purpose and
with no other intent and that said
died of the wounds so received and that hebe
Isasaheahoahe person whom said rickinicki lain said in-
dictment laIs charged with kilkii ing then the
jury should render a verdict of acquittal

100 the presumption of law laIs that the de-
fendant is innocent of the crime charged
and this presumption continues dorlag the
trial it authorizes and quiresrequirestv every fact
proved to behe construed by the jury so far
as it possibly can so as not to convict and
so as to harhauharmonizemonzemonzo with such presumption
that the jury mmayay suppose and take for
granted the eauexuexistencetenice of such other possible
and supEupsupposable facts whether proven or
not as are novnot inconsistent with the facts
proved it thereby the facts proved can be
made consistent with the conclusion that
the respondent la13 not guilty

11 thetho proof to justify convictconviction must
oebe so strong and conclusive as to exeexcludeluddlude
and negative every other reasonable hy-
pothesispothesis but thatthae of the defendants guigutgulitguiltlt
otherwise it cannotcanean not properly convince tthehemindsands of the jury beyond a reasonabledmdoubtsdoubt I1

12 if it appear that the defendant aaas
sherillsheriffhad in hs custody on a crim-
inal charge amounting to felony and shot
him then unless all the circumstancesconnectconnectedeiec with the homicide are shown
and negative the charitable intendmentIntfatenlatenendinedmentnt of
the law injn his favor the homicide musmusttI1 hebe
presumed to have been committed under
suchauch supposable circumstances not contra-
dicteddbyd c by th proof aaas would give the defen-
dant a legal excuse or justification to take
life

the fOlfoifollowedfollowinglOWID seems to be the ad-
mitted state of facts in this case
that is rafastsoarbAs admitted by the prose-
cution and thovic defencederence viz that
at the time of the0 killing of the de-
ceased that is on or about the 3rdard
day of july and the day of the
killing isis not inin questionestf-on the res-
pondent was sheriff of the county
of cache in this territerritorytory that byity
virtue of a warrant of arrestarrest charg-
ing tthehe deceased with a crime
antounamountingting to a felony the respon-
dent as such sliesheriffrinnriff ladhad arrested
the deceased and held him in cus-
tody pending further proceedings
for the crime charged against him
that becamehe came to his death byy the
hands of tho at ththe0 timotime
mentioned

the resparesponded claimsclaim that the
killing was justifiable upon his
part that he had no aleshe to take
the06 ilfelife of the deceased and only
did soso to prevent his escape ifyou
find from the evidence before you
that this was a fact that the de-
ceasedceased was at the time endeavoring
to make his escape that there was
no other way left to the respondentrespondsnt
to prevent it but by disabling him
and in so doing the fatal wound
was given then under the law thothe
respondent was justified and your
verdict should be not guilty but it
should be shown that this absoluteaLabsolutesolute
necessity existed A man may act
in his own defence upon what he
had feayeareasonable ground to consider
was imminent danger or urgent
necessity and he will be Jjustified
although his apprehensions were
in reality mistaken but in taking
life to prevent therthe commission of
crime upon another or lo10 prevent
the escapeescaped or effect thetho arrest of a
person accused of crime there must
be actual necessity of such homi-
cide and not merely reasonable
grounds to suppose that it was
necessary and this must be shown
to the jury in the language of
the books one having custodcustodyy of
an arrested person should treat him
kindly bubbut he may even inflict
death to prevent his escape when
BOno other means are aValavailablelablelabie and
you must inquire and determine
fromfroin the evidence before you
whether this necessitylteeetsity existed or
nolnot

if you lindfind from tho evidence
that this necessity did nobnot exist
thenthen a crime was committed by
the respondent that is the killing
was unlawful and you must aagainFainsin
turn to the facts inanfn evidence be-
fore you to determine and fix the
grade of the crime thoibo indict-
ment charaecharge the crime of murder
iniu the first degree now an in-
dictment which properly sets forth
a murder in the first degree in-
cludes murder in the second degree
and one I1lowerower gradede oflif thathyther same
kind of crime trafandnd that 1la man-
slaughter now these degrees of
crimeerime cannot be established at all
except upon this full measure of
proof I1 hayehave spoken to you about
in all material respects that 1isy if
the unlawful killing ilasitaihay not beenbeeneon
made out beyond a reasonable
doubt then no crime at all hashasl
been mademadi out and the respondent
must be acquitted it the unlawful
killing is made out it is man-
slaughter81 iq aughter and not murder at all
unless the malice aforethought is
shown beyond a reasonable doubt
that is unless it was done with a
wicked mind for the purpose of
wrong doing a wicked mind fat-
ally bent on mischief theThemmaliceallcealice
aforethought must be proven or
else the crime is not raised above
the degree of manslaughter the
taking of human ilfelife with preme-
ditated design and with malice is
murder laIs about aa brief a descrip-
tion as can be given you then
again if thetilo malice aforethought
is shown it is murder in the second
degree and not in the first degree
unlessuniessitit is also shown beyondbeyondaa
reasonable doubt that the respond-
ent wilfully deliberately and pre-
meditatedlymeditated ly attempted to and did
kill the deceadeceaseded so you see that
you must find from the evidence
that the unlawful killing is made
out in the first place and that
is but manslaughter unless there
Is proof enough to raise the crime
up to the second degree of murder
and that Is the proof of malice
aforethought either express or im-
plied that is expressed by threats
or a malevolent feeling against
the dKdeceasedeased or implied by the
circumstances surrounding the
killing so as to have no other con-
clusioncausion but that the respondent
entertain ed this malicemailee against the
deceased that is if it was done
wantonly and wickedlyofy and I1 with
a design ta do mischiefhI1 and to killRI 1

and if that is made out still it I1is
not murder in degreedegreef un-
less it hhasXs been shown to have beenapen
a wilful deliberate and premedi-
tated design to take thetile life of the
deceased I1 carried out and accom-
plishedshed I1 have mademado these claciaclappisi
fixationsfications and distinctions in the
differenteut degrees of an unlawful
killing with as little technicalityairalU11

as possibleblebie and I1 presume you winwih11
nindfind no difficulty in applyingapply inglug the
faeta aas3 you shallshail find them to

these rules of law thus given to
aid you in arriving at your verdverdi ietpt
you have heard witnesses on the
part of the prisoner testify that
they knew him as a peaceable and
quiet manman and as a good citizen
the good character of a prisoner is

always Upa toperproper subject for the con-
sideration ofor aiuaauaburyry and is to be
taken into consideration not only
in cases where doubt of guliguiltt exists
but it may sometimes of itself gene-
rate a doubt in the mind otof thetho
jury bup gentlemen you will
perceive at once that whorewherewdorowere a clear
case of guilt is made out on the
proof evidence of good character
is of comparatively impor-
tance

A googood1 deal has been said to you
about the importance of your du-
ties it is not probable that any
words of mine can add anything to
the feeling of your responsibility
I1 only caution you in this respect
so you will be careful to do your
duty on account of thetho responsibili-
ty this is not a government of
men but a government of jaw
what I1 say to you now is because I1
am required to give these instruc-
tions to you as a part of my duty
under the law of the land Wwhathat
you do you do not doasdo as nienamen but
as jurors under the law we do
not administeradmi Disternister the law as we wish
it was or as we would make it had
we the making of it with that
we have nothing to do the court
has been sworn to administer it as
ituendsfinds it and you should ddo0 tthethohe
same thing you should not shrink
from doing your duty manfully
and carefully your duty to the
respondentrepq 0adent requires thatteat your
duty to the publicic requires thetho
same thing you should be care-
ful to be rightfight you need fear no-
thing except to be wrong if you
are right you will have liolloiionothingthing to
fear or care for therefore you are
ato0 take this case and look over it
with allail the f
possessed and bring to iftittit tuetle best
powerspowers of mind and the bestbeat jjudg-
ment you have with a stern desirodesire
to do your duty in regard to it
if you comocome to the determination
that the respondent is guilty con-
vict him of what the evidence
shows clearly heliehelsheiaialas guilty ofor and if
he is not guilty y acquit himnim you
have probably felt this responsibil-
ity from the commencement of the
trial until now it is that you
properly perform your duty that a
trial hero has been had all the
evidence that bahas been givenftgiven and
everything that has been done has
been donedonodonoffdoneffforor theth 6 very purpose of
enablingenablink you to do thoroughly and
carefully what you no have to
do and that is to decide upon tilothe
guilt or innocence of tiletho respond
ent I1 trutrustst that you will not allow
any matter ofconvenience to your-
selves or to any other person to
hasten you in thetile examination of
the case take thetiie ovidenco and
look it allnil overoverhandand devote such
time to it aas you desiredesiro and so
much time as is necessary in order
that you carefully look this
matter over and come to a con-
clusion in your own mindsminda as to
whether the respondent is guilty or
not

gentlemen I1 saymy to you gain
discharge your deity to tho prlonerioneroner
and to the people and uch
a verdict upon 60abo law and evi-
dence as theytiley shall bobe given you in
open court aaa shall satisfy your
consciences under your oaths in
the years that are to come whether
they be few or manythany and as will
enable you in thauthat great day when
we must all stand before that great
judejudge from whose decree there is
no appeal to say with truth 1I
discharged my duty to myself to
the people orthoof tho united states in
this territory 31 andfind totb thomas EB
kicks 11
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