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books lutbut I1 made extracts lain or-
der to direct the attention of the
committee if they feel disposed
to investigate this subject and
alve some prominent authorities
for the books are full of them
although this is a question that does
not often come up

in the rasecase of jackson against
14 allenalien judge gray

says
byB the law of the commonwealth and by

the law of enengland gifts to charitable uses
were highly favoredvere and willwilI1 be most I1ibb
erakly construed in order to accomplish the
intent and purposes of the donor and
trusts which can not be upheld in ordinary
usescases for various reasons will be established
andaad earnedcarried into effect when created to
support a gift to a charitable use

he says further
youyon can make them inalienable audand per-

petual which cannot be done by means ofa private trust without to the rule
against perpetuities

judge story in his work on
equity jurisprudence says seesec
uon 1176

butbat this sensible distinction now pre-
vails khat the courts will not decree the
execution of the trusts of a charity in a
manner dfferent from that intended ex-cept so far as it is seen that the intentionoancan not be literally executed in that case

z another mode will be adopted consistent
with the general intention to execute itt al-
though not in the mode yet in substance

in the case otol the attorney gene
ral against bilbee 2 vesey jr the
wastermaster of the rollabolls said quoting
with approval a former decision of
the court

A testator directed bread to be distri-
buted to the poor persons attending divine
service and chanting his version of thepsalms

these ps alms were unauthorized
bylawby law so this martofpart of the bequest
must fallfail but the distribution of
bread was decreed to be carried out

the general is not to be effected itit can in any other way be attained

in the case of jackson against
phillips to which I1 have referred
the court says referring to a num-
ber of authorities oh this point

the court of equity in the exercise of its
Ittrisjurisdictiondiction applies the trust as near to the
testators particularparti calar directions as possible
to carry out his general charitable intent

there is one of the cases of st
louis under the Mullanphy will
there was a bequest for the benefit of
pooror immigrantsThe Supreme Courtgohelde1d it was a trust fund that it was
a charitable use and that the court
should find out who were the poor
immigrants to which this fund must
be devoted

and iuin regard to the doctrine of
parena patrioe which has been in-
voked herebore the power of the king
ssas parensparena to dispose of prop-
erty by his sign manual when the
objectst are illegal or indefinite
judge gray says

it is difficult to see howbow it could be held
to exist in a republic in which charitable
bequests have never been forfeited to the
use or submitted to disposition by the gov-
ernment because they are superstitious or
tlfi legal

because they are illegal they do
not belong to the government but
the government takes possession of
themhem as trustee for some other

charitable purpose which is legal
in the case of howard against thepeace society 49 mainekoki ne page 88

the court says

the general provisions of the statutes of
elelizabeth arere in force in thisthir state and

incorporated into our chancery jurisprud-
ence extrinsic evidence isie admissible to
aid in giving construction to devices or
bebequestsquesta anijo show what property was in-
tended to be devised and what person was
intended to take page

now that isia what we see lierehere
there was no evidence before the
supreme court in regard to these
other charities all that was before
the court was that the property was
devoted to some charitable uses it
was given to the church and was
disposed of in that way the
church organization as a corpora-
tion has been dissolved and it cannot
holdbold it under that decision of the
court the government takes pos-
session of it as trustee then it is the
duty of the government we say to
devote it to the charitable purposes
for which it was intended and we
may introduce outside testimony
frfor the purpose of showing what
that waswag it was not done in this
case but I1 will say to the court
what I1 propose to do this question
is left open with the supreme
court I1 propose to apply to thesupreme court at the next session
for an order upon the supreme couttcourt
of the territory otof utah to permit
these persons to file a bill of review
by w aich they can set out the facts
and have them adjudicated

now I1 take it the supreme
court would not entertain a bill of
review and in fact it has been de-
cided that the supreme court will
not entertain a bill of review it
will order an inferior court if it
thinks proper if a proper showing is18

made before the supreme court to
entertain a bill of review for the
purpose of taking testimony A bill
of review does not raise any question
of law at all it ia10 something like a
motion for a new trial in an action
of law except it raises no question
of law it does not attack the
validity of the judgment made by
the court upon a question of law
but for some equitable reason or
upon the discovery of new testimony
it will autherauthorizeize a bill of review to
permit the baity to come in aridand
show what he avers to be true I1
have noBO idea the supreme court
will entertain a bill of but I1
do not doubt for a moment that they
would an application for
an order and would make an ordorderr
upon the supreme court of the territ-
orytory of utah which has original
jjurisdiction in this case and permit
tthesehese parties to file a bill of review
and set out these facts so as to show
the charitable objects to which this
fund was intended to be devoted it
has been practically devoted for
years and years to these purposes
and it will therefore be carrying out
the charitabletable purposes for which
these gifts were made irrespective
of the chuchurchreb for them to be put in-
to the bands of trustees to be
appointed by the court but
trustees who are not hostile trustees
to be managed for the charitable
purposes for which it was intended
by persons friendly to the maciassocia-
tion andadd to the object and purposes
of the donation

now it cannot be supposed for a
moment that members of the mor-
mon church when they paid their
tithesathes frovafrom time to time that they

intended that the proceeds of these
tithes should be devoted to the gen-
eral purposes of education all over
the territory

the chairman were these tithes
paid according to the law of the
territory did the law provide for
the payment of these tithes

mr broadbroadheadhead nosirN 0 air there was
no law on the subject

mr culberson I1 had an idea
these tithes were paid under a law
requiring them

mr broadhead on the part of
the territory I1 know of no uchstich
law

mr stewart what do you con-
sider the effect of this exception
except so far as it shall appear in

respect thereto that there is a law-
ful private right to the contrary I1 11

mr broadbroadheadhead that doesboes not
amount to anything if this fund
had been in fact devoted to charit-
able uses no private right can in-
terveneter vene it belongs to the publicpublio not
to private individuals it may be
that 80someme mans property may have
been taken a horse may be claimed
by one man belongs to an-
other and it might have been taken
and given as a tithe to the church
audand the man goes home and brings
suit for hisbis horse it does not need
any act of congress to authorize a
man to sue for his property if some
one else has it the common law
prevails in the territory so96 the
court says in this case no sir the
clause in the bill to which you refer
about private rights 11 looks plausi-
ble but there is nothing in it and
it is only calculated to mislead
though doubtless not so intended

mr stewartbrewart I1 suppose that you
will admit that the devotion of this
fund to the general purpose of edu-
cation would be perhaps on the
whole beneficial to the people of the
territory

mr Broadbroadheadbead it would be so
it would be beneficial if any one
should give my property to a acor
man that would be very benefi-
cial to the poor man

mr stewart that would be a
meromere private matter but this you
see would be a public matter how-
ever I1 understand yuryour point

mr broadhead the poor indiansindiana
and the poor mexicans and the
poorpoor mormonscormonsMor mons and the poor

gentiles although I1 do not know
they are poor so far as the worthy
poor are concerned have an interest
in this fund and charity is pershia
abed in that respect

mr stewartbrewart I1 did not understand
that you claimed so far as anything
whatever is applied to educational
purposes that it shouldsh be confined
to that one sect of mormonscormonsMormons did
you

mr brobroadheadadheld yes sitsir ohob yes
certainly the intention of the
donor is to be carried out that is
what I1 claim I1 do not deny that
education is a charitable purpose
but this was intended for thehe educa-
tion of the mormon children and
not the other children in the terri-
tory of utah and providing for the
wants of such poor persons as the
members of the mormon church
through proper trustees might di-
rect

mr stewart suppose it should


