books, but I made extracts 1o or-
der to direct the attention of the
commitive, if they feel disposed
to investigate this subject, and
give some prominent authorities,
for the books are full of them,
Although this is a question that does
not often come up.,

Tu the case of Jackson agaiost
Phillips, 14 Allen, 574, Judge Gray
snye:

By the law of the commonweallh and by
the law of Englabd gifis to charitable nsos
were highly favered and wiil be most Lb-
erally construcd 1o order to accomplish the
Intent and purposes of the donor, and
irasts which can not be npheld 1n ordinary
cuses for varvioas reasons will be established
and ocarried into effect when created 1o
sapporl & gilt to n charitibic use,

He says further:

You can make them inalicnable aud per-
petial, which cannot be ¢done by mcane nf
a private trust without rog.ard Lo the ruic
wpainst perpetuities.

Judge Btory, in his work on
Equity Jurisprudeuce, says, sec-
tion 1176: '
. Butihis -acusible dishractlion now pre-
vails that the courts will nmot decrce Lhe
oxcention nf the trasts of a charity Ina
manner d.fferent from that intended, ex-
cept 8o far ag it ia scen that the intention |
can not be hizecally executed. In that case
another node will be adopted consistent
with the gencral intention to ex2eule 't, al-
though not in the mode yot 10 substance.

In the case ot the Attoroey-Gene:
ral apaiust Bulbee, 2 Vesey, Jr., the
taster of the Rolls said, quoting
with upproval a former decision of
the court:

A testator direeted bread te be distri-
bated Lo the poor persons attending divine
service and chanting his version of the
panims.

These psilms were upnauthorized
by law, so this part of the bequest
must fail, but the distribution of
bread was decreed to be carried out.
_ Thegeneral qbject 18 not to be cffected If
it can in any olber way be atinined.

In the caseof Jackson against
Phillips, to which [ have referred,
the court says, referrihg to a num-
ber of authorities on this point:

The court of cquity in the exereiso of its
jariadiction apphies the trusl &8 ncar t9 the
testator's particnlir directions as possible
to carry oul his general charitalte 1ntent.

There is one of the cases of St.
Louis. Under the Mullanphy will
there was a bequest for the benefit of
poorimmigrants. The BupremeCourt |
beld it was a trust fund, that it was |
a charitable use, and that the court |
should flud out who were the poor
immigrants to which this fund must
be devoted,

And iu regard tothe doct.riue’of[
parcne patrie, whieh has becn in-
voked here, “the power of the king
u3 parens pairie to dispose of prop-
erty by his gign manual when the
objects are illegnl or Indefinite,”
Judge Gray says:

It is diMcull to seo how it could be held
to cxist in a republic in which charitable
bequests have never hecn forfeited 1o Lthe
uge or submlilied Lo disposition by the Goy -
ernment boecause thoy are superstilions or
Nogal.

Because they are illegal they do
not belong to the Government, but
the Government takes possession of
them as trustee for some other
charitable purpose which is legal,

In the case of Howard against the
Peace Sociely 48 Majne, page 288,
the court says:. '
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Tne generdal provisione of Lhe statutes of ]
43d Elizabeth are fn force In 1his 8tate and
meerporated into our chencery jurisprud-
cnce. Extrinsie evidence is admissible to
ard 1o giving constracilon to dewvices or

cqiicsts and fo show what property was in-
lensded Lo be deviscd and whit person was
talendert to take. (Pugo 303.)

Now that is what we see here.
There was no evidence before the
Supreme Court in regard to these
other charities; all that was before
the court was that the property was
devoted to some charitable uses. Tt
wag given to the Church and was
disposed of in that way., The
Chureh organization as a corpora-
tion has been dissolved and it caonot
hold it wuder that decision of the
court. The Government takes pos-
session of it as trustee; then it is the
ety of the Government, we say, to
devote it to the charitable purposes
for which it was intended, and we
may iutroduce outside testimony
fer the purpose of showing what
that was. 1t was notdone in this
case, but I will say to the court
what I propose te do. This question

is left open with the BSupreme
Court. I propose to apply to the
Bupreme Court at the next session

for an order upon the supreme court
of the Territory of Utah to pcrmit
these persons fo file a bill of review
by which they can set out the facts
aud have them adjudicated,

Now, I take it, the Supreme
Court would not entertain a bjll of
review, and in fact it bas been de-
cided that the Supreme Court wili
pol entertain a bill of review. It
will order an inferior court, if it
thinks proper, if a proper showing Is
made before the Bupreme Court, to
entertniu a bill of review for the
purpose of taking testimony. A bill
of review does not raise any question
of law at all; it ig something like a
motion for & new trial in an action
of law, except it raises po question
of law. It does not abtack the
validity of the judgment made by
the court upon a quesiion of law,
pbut for some equitable reason, or
upon ihe discovery of pew testimony,
it will autherize a bHl of review to
permit the paity to come in and
show what he avers to be true, |
have no idea the Supreme Court
will entertain a bill of review, but T
do not doubt for a moment that they
would éntertaiu an application for
an order, and woulll make an order
upon Lhe supreme court of the Terri-
tory of Utah, which has original
jurisdiction in this case, and permit
these parties to file a bill of review
and sat out these facts so as to show
the charitable objeets to which this
fund was intended tobe devoted. Tt|
has been practically devoted for
yearsand years to these purposes,
and it will therefore be carrying out
the oharitable purposes for which
these gifts were made, Irrespective
of the Church, for them to be putin-
fo the hands of trustees to be
appoiuted by the court, but
trustees who are not hostile truostees,
to be managed for the charitable
purposes for which it was intended,
by persons friendly to.the associa-
tjion and to the object and purposes
of the donation. 5

Now it caunot besupposed for a
memaeut that members of the Mor-
mon Church, when they paid their
tithes from time to time, that they
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intended that the proceeds of these
tithes should be devoted to tbe gen-
eral purposes of educationh all over
the Territory.

The Chairman—Were these tithes
paid accordiug to the law of the
‘Territory;, did the law provide for
the payment of these tithes?

Mr. Broadhead—No,sir; there was
no law on the subject.

Mr. Culverson—I had an idea
these tithes were paid under a law
requiring them.

Mr. Broadhead—On the part of
the 'Territory? I koow of Do such
lavw,

Mr. Btewart—What do you coon-
sider the effect of this exception:
“except go far as it shall appear in
regpect thereto that there isa law-
ful private right to the contrary 77

Mre. Broadbhend-Th.t does not
ameunt to anything, Ifthis fund
had been in fact devoted to cbarit-
able uses, no private right can in-
tervene; it belongs to the publie,not
to private individuals. It may be
that some man’s property may have
been taken; a horse may be claimed
by ome man which belongs to an-
other, and it might bave been taken
and given a8 a title to the Chureh,
aud the man goes hoinc and Lrings
suit for his borse. It dees not need
any act of Congress to authorize a
man to sue for his propert_v il some
ope else has It. The common law
prevails in the Territory, so the
court says in this ease. No, sir; the
clause in the bill to which you refer
about ““private rights?’ looks plausi-
ble, but there is nothing in it. and
it is only calculateit to mislead,
though doubtlless not so intended,

Mr. Btewarl—I suppose that you
will admit that the devotion of this
fund to the general purpose of edit-
cation wounld Le perhaps on Lhe
whole benefleinl to the people of the
Territory? -

Mr. Broadhead—It would bej so
it would be benetieial if any one
should give my property toa pcor
man. That would be very benefi-
cial to the poor man

Mr. Btewart—That would be a
nlere private matter, but thig, you
see, would bea public matter, How-
ever, I understand your polnt.

Mr. Brondhead—The poor Indinns
and the poor Mexicans, and the
puor *“Mormons,”? and lhe poor
fi(Jentiles’? (although I do not know
they are poor), 8o far as the wotthy
pocr are coucerned, have an interest
in this fund, and charity is person-
ated in that respect,

Mr. Btewart—I did not understand
that you claimerl, Bo far as anything
whatever is applied to educational
purposes, that it should be confined
to that one sect of Mormons, did
you?

Mr. Broadhead—Yes, rir; oh, yes,
certainly. The intention of the
donor is to be earried oui; that is
whatI claim. I do mot deny that
education ie & charitable purpose,
but this was intended for the eduda-
tion of the bormon chiliren and
not the other children in the Terri-
tory of Utah, and providing for the
wants of such poor persons ns the
members of the Mormon Church
through preper trustees might dl-
rect,

- Mr. Btewart—Suppose it. should



