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tions of the territorial statute of 1888, | cnse, and that he was cutitled to | that the Territorial statute relating

in regard to the Incorporation
of cities, gnve the c¢ity council of
Ogden City t.heLEower to provide
by ordinance for the registering nnd
voting in wards. The court held
that those seetions did not apply to
Ogden City. In the petition for a
rehearing it is now claimed that the
wer to pass such an ordinance by
the City Council was obtained from
the old charter of the cify, and from
the reneral election law of the Ter-
ritory, and not from the Territorini
statute of 1888, referred to. Had
counsel made this statement to the
court when the cnse was called for
nrgument it would have saved
hours of argument; it would have
saved mueh trouble nnd time to the
court, and it wouid have enabled
the counsel to have omitted twenty-
eight pnges of the plaintiff’e brief.
It does not appear that the question
now sought to be ralsed was referred
to in the lower court. In the oral
arnpniment in thls court no stress
whatever was Inid upon it, and ne-
cording to our recollection no refer-
ence o the polnt was made. In the
E.vlnlnt.lﬂ"s brief, a document of
hirty pages, the point was not
noticed wuntil near the close,
within two es of the end.
The whole Dbrief, except those
two pages, was devoted fo the
question decided by the court, and
that wns treatod by counsel all the
way through the cnse as the main,
if not the only point in it. When n
case Is presented to the court wholly
upon one theory, and every other
point is omitted from the argument
of counsel, the court is never dia-
posed to notice a reference by the
rintcd brief to some other point.
he rule is that if counsel omit to
notice a point, the court will Uke-
wise omit to notice it. A party must
have his ¢case presented as he de-
sires it to be heard. It eannot be
presented upon one theory, and
when that faile then be presented
upon a :iifferent theory, and one to
which the court’s attention was not
called. If n party have what he
deems nn important point, he should
resent it ot the npﬂmprlam time.
his court will not hear a ense by
piece-menl, nor consider nany point
not presented in the argument.
The plaintiff in his petition has
shown nogrounds for & rehearing,
and the prayer is therefore denied.
We concur: -
BaNDFORD, Ch. J.,
Jupp, Justice.

THE TERRITOREAL SCRIP CARES.

In the case of the People ex rel.
Lewia P,
George D. Pyper, court commission-
ar, nppeliant, Judge Henderson de-
livered the opinion of the court.

The plaintitf commenced proceed-
Inge in the Third District Court for
a2 mandamus against the defendant
to ohtaln payment of $4.50 due from
the Territory for fees 18 n wltnesson
the part of the people in a erinilinal
cast. An alternative writ was is-
sued averring thaton the 27th day
of February, 1888, the clerk of the
District Court issned and delivered
to J. D, Bievenson a certifiente
showing that he had served 88 a
" witness for the people in a eriminal

Kelsey, . respondent, vs, |

$4.50. BStevenson assigned the cer-
tificate to the plaintiff, who de-
manded payment from the defend-
ant, which was refusei.

The ecnuse came on for trinl on
December 10th, 1888, nnd the issues
i were found by the court in favor of
the plalntiff; and a final judgment
entered nwarding n peremptory writ,
with costs, From this judgment
the defendant appealed, and raised
the question thnt there is no alle-
gation in the writ that the defend-
nnt has funde in his hands with
which to mnke payment, and that
the certifiente is defective in form,
and that therefore no cause of ac-
tion is alleged. These questions are
discussed at great length in the
opinion, which says in conclusion:
It is n matter of which this court
will take judicial knowledge,and it is
apparent from past legislation that

rior to the acts in question there

as never been any provision for
paying witnesses and jurors as the
services were rendered, but that
each legisinture has made appropria-
tions to pay the amount of out-
standing certificates as nscertained
by a commitiee of the legis-
lature. We think it is ap-
parent from this legislation ihat
the legisinture, having provided
for the payment of all outstanding
obligations of this kind upte Janu-
ary 1, 1888, intended to provide for
the payment ot all these certificates
for which the Territory wns linble
nfter that date, and commit their
payment to these commissioners
who should be located near the sev-
eral eourts and coull make proper
ingquiry concerning them; but ser-
vices rendered after January 1, 1888,
and before the passage of these ncts,
should be paid nccording to the law
then in force, and that the judgment
of the court below in th‘is respect
was right. The court below gave
judgment against the defendant for
costs. This we think was wrong.
There wag no finding that the de-
fendant was acting in bad fhith,
and resisting the payment, and it
is eontrary to section 3893, Compiled
Laws of 1888, which js hut an af-
firmation of the common law prin-
ciple, applieable to officers ucting in
good faith and for the preservation
of afund in their hands. A judg-
ment should be entered jn thiscourt
remanding the case to the court be-
| fow, with Instructions te modify the
judgment appealed from so ns o pro-
vide for payment and costs out of
the fund Iin the defendant’s hands
{a8 commissioner. Neither party
| should recover costsin this court.
1 JusticesJudd and Boreman concur.

TIHE BREDEMEYER APPEAL.

i Inthe case of the Unlted States
ve. Willianm Bredemeyer, who was
tried before Judge Zane inthe Third
District Court, and convicted of
I adultery, Judye SBandford delivered
i the opinion.

After outlining the facts in the
case, the decision states that a re-
quest by the prisoner’s counsel to the
eourt to insiruct the jury to acquit
on the ground that the testimony of
| the accompllee was not corroborated,

wag refused and an exeeption taken.
| The refueal was taken on the ground

to the testimony of an accompll?e
was inapplica in this case, 10
which the United Btates was the
pluintiff, It is provided in the
peunl code of the 'lft).-rritory that con-
viction eannot be had on the testi-
mony of an nccomplice unless he 18
corrobornted by other evidence
which in itself. nnd without the aid
of the testimony of the accomplice
tends to connect the defendant with
the commission of the offense. The
refusal of the learned judge wa#
therefore error, if this statute be
feund applicable to a eriminal cose
in which the United States is

party. We are of the oplo-
fon that the Territorial enact-
ment just cited Is applicable

to this case. It has been many times
decided that the statutes passed b

the Territorint Legislnture regula

ing the trial of offenses agninst the
United States are not invalids
While the Territorinl Inws mny nob
override any act of Congress cover-
ing the su%ject matter, Territorial
lawe control. It wne also an errof
to refuse to allow the defendant W
show the bad charactor of the’l;.i]il'l
who testifiecd against him. is
evidence would, il received, have
necessarily nffected her credibillty-

The evidence of the defendant’d
guilt was vague, nnsatisfactory an
insufficlent to sustain the verdi
On account of the errors above re-
ferred to, without considering the
other points ralsed on the appenl
we are of the opinion that ther¢
should be a new trinl. The. judg;
ment of the court below is reve
and the case remanded for n new
trinl.

Jugtices Judd nnd Boreman con”
cur.

When the Territorinl Buprem®
Court opened Feb. 21, there was &
large attendance-of members of the
bar and spectators, many of whoi
were doubtless drmwn there to seo the
outcome of the report of Examiner
Harkness on the Zane-Dyer contre
versy. The Chief Justice nnd the
three associate justices were preselit
the district court having heen nd-
journeel till Sﬂturdn{. f

J. N. Kimbo¥l asked an order ©
court in the case of the McCord &
Naove Mercantile Company V&
Glen, in regard to costs. Takel
under advisement. |

In the suit of Augustuﬂ N. Eddy
ve. Elwin A. Ireland, Judge Bore
man rendered the opinion of the
court, sustnining the action of the
Third District Court. _

Judge Judd gavean oral opiniol
as the decision of the court in the
guit of Matilda Openshaw et al..V&
the Utah & Nevada Railway Com*
pany. In this case the jury zave
Mrs. Openshaw and her child $5
dnmnges for the killing of her bu®
band on the rallway. The decislo?
of the lower court in refusing n né
trin] was sustained, Judge Judd r*
marking that it was doubtful whether
or not the verdict should have beel
for double the amount awarded.

Mr. Williams, as attorney for t
milway, nsked that the bond
fixed for nn appeal to the Um
Btates Bupreme Court.

Mr. Rawlins, on behnlf of Mre

he



