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eions ofthe territorial statute of 1888
in regard to the incorporation
of cities gave the city council of
ogden city the power to providelovide
by ordinance for the registeringregistering and
voting in wards the court held
that those sections did not apply to
0ogdenden city in the petitiontion for a
rerehearingTearing it is now claimed that the
power to pass such an ordinance by
the city council was obtained from
the old charter of the city and from
the general election law 0of the terr-
itory and not from the territorial
statute of 1888 referred to had
counsel made this statement to the
court when the case was called for
argument it would have saved
hours of argument it would have
saved much trouble and time to the
court and it would have enabled
the counsel to have omitted twenty
eight pages of the plaintiffs brief
it does not appear that the question
now sought to be raised was referred
to in the lower court in the oral
argument in this court no stress
whatever was laid upon it and ac-
cording to our recollection no refer-
ence to the point was made in the
plaintiffplaintiffsIs brief a document of
thirty pages tieiche point was not
noticed until near the close
within two pages1 es of the end
the whole arvebriefef except those
two pages was devoted to the
question decided by the court and
that was treated by counsel aaltheall the
way through the case as the main
if not the only point in it when a
case is presented to the court wholly
upon one theory and every other
point is omitted from the argument
orof counsel the court is never dis-
posed to notice a reference by the
printedprinted brief to some other point
thehe rule is that if counsel omit to
notice a point the court will like-
wise omit to notice it A party must
have his ewecase presented as he de-
sires it to be heard it cannot be
presented upon one theory and
when that fails then be presented
upon a Jiffliferentferent theory and one to
which the courtscourna attention was not
called if a party have what he
deems an important point he should
present it at the appropriate time
this court will not nearhear a ewecase by
piecemealpiece meal nor consider ananyy point
not presented in the argument
the plaintiff in his petition has
shown no grounds forforaa rehearing
and the prayer is therefore denied
we concur 40
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THE territorial SCRIP CASES

in the case of the people ex rel
lewis P kelsey respondent vs
george D py r court commission-
er appellant altujudgedge henderson de-
livered the opinion of ththe court

the plaintiff commenced proceed-
ings in the third district court for
a mandamus against the defendant
to obtain payment of due from
the territory for fees as a witness on
the part of the people in a criminal
case an alternative writ was is-
sued averring that on the day
of february 1888 the clerk of the
district court issued and delivered
to J D stevenson a certificate
showing that he had served as a
witness for theth ppeopleeople in a criminal

case and that he was entitled to
stevenson assigned the cer-

tificate to the plaintiff who de-
manded payment from the defend-
ant which was rerefusedfusel

the cause came on for trial on
december 1888 and the issues
were found by the court in favor of
the plaintiff and a final judgment
entered awarding a peremptory writ
with costs from this judgment
the defendant appealed and raised
the question that there is no alle-
gation in the writ that the defend-
ant has funds in his hands with
which to make payment and that
the certificate is defective in form
and that therefore no cause of ac-
tion is alleged these questions axeare
discussed at great length in the
opinion which says in conclusion
it is a matter of which this court
will take judicial knowledgeand it is
apparent from past legislation that
priorbior to the acts in question theregashas never been any provision for
paying witnesses and jurors as the
services were rendered but that
each legislature has made appropria-
tions to pay the amounamount of out-
standing certificates as ascertained
by a committee of the legis-
lature we think it is ap-
parent from this legislation that
the legislature having provided
forthefor the payment of all outstanding
obligations of this kind up to janu-
ary 1 1888 intended to provide for
the payment otof all these certificates
for which the territory was liable
after that date and commit their
payment to these commissioners
who should be located near the sev-
eral courts and coul i make proper
inquiry concerning them but ser-
vices rendered after january 1 1888
and before the passage of these acts
should be paid according to the law
then in force and that the judgment
of the court below in this respect
was right the court below gavee
judgment against the defendant for
costs this we think was wrong
thereTherewaswas no finding that thedethe de-
fendant was acting in bad faith
and restatingresisting the payment and it
is contrary to section compiled
laws of 1888 which is but an af-
firmationfir of the common law prin-
ciple applicable to officers acting in
good fatfaithar and for the preservation
of a fund in their handsbands A judg-
ment should be entered in this court
remanding the case to the court be-
low with instructions to modify the
judgment appealed from so as to pro-
vide for payment and costs butofout of
the fund in the defendantsdefendantIs hands
as commissioner neither party
should recover costs in this court

Justices Judd and foremanboreman concurconcur

THE bredemeyer APPEAL

in the case of the united states
vs william bredemeyer who was
tried before judge zane in the third
district court and convicted of
adultery judge sandford delivered
the opinion

after outlining the facts in the
case the decision states that a re-
quest by the prisoners counsel to the
court to instruct the jury to acquit
on the ground that the testimony of
the accomplice was not corroborated
was refused and an exception taken
the refusal was taken on the ground

thattiethat the territorial statute relating
to the testimony off an accomplice
was ina li I1 inin this case in
which tpthee united states was the
plaintiff it is provided in the
penal code of the territory that con-
viction cannot be had on the testi-
mony of an accomplice unless he is18

corroborated by other evidence
which in itself and without the aid
of the testimony of the accomplice i
tends to connect the defendant with
the commission of the offense the
refusal of the learned judge wswas
therefore error if this statute be
found applicable to a criminal case
in which the united states is a
party we are of the opin-
ion that the territorial enact-
ment just cited is applicable
to this ewecase it has been many times
decided that the statutes passed bby
the territorial legislature regulat-
ing the trial of offenses against the
united states are not invalid
while the territorial laws may notno
override any act of congress cover-
ing the subject matter territorial
laws control it was also an error
to refuse to allow the defendant to
show the bad chacharacter of the orl
who testified against him this
evidence would if received havohave
necessarily affected her credicredibilitybill

the evidence of the deafendefendant
guilt was vague unsatisfactory aand
insufficient to sustain the verdiverdict
on account of the errors above re-
ferred to without considering the
other points raised on the agirsappeal
we are of the opinion that ththere
should be a new trial the jjudg-
ment

edg
of the court below is revreversed

and the case remanded for a nownev
trial

justices judd and boreman con-
cur

when the territorial supreme
court opened feb 21 there was a6
large attendance of membersbembera of the
bar and spectators many of whom
were doubtless drawn there to seeme the
outcome of the report of ExaexaminermiuOr
harkness on the zane dyer contro
versy the chief justice and the00
three associate justices were ppresent
the district court having been ad-
journed till saturday

1I N kimatahambek asked an order of
court in the case of the mccord c

nave mercantile companycompan va8 f
glen in regard to costs taken
under advisement

in the suit of augustus N eddyBOY
vs elwin A ireland judge bore
man rendered the opinion of toe
court sustaining the action of taeabet

thirathird district court
judge judd gave an oral opinion

as the decision of the court inn thote
suit of matilda openshaw et al VV

the utah nevada railway gobCOW

pany in this case the jury ga
mrs Opensopenshawbaw and her child
damages for the killing of her bu
band on the railway the
of the lower court in refusing a nownew

trial was sustained judge judd awf
marking that it was doubtful
or not the verdict should have been
for double the amount awarded

mr williams as attorney torfor then

railway asked that the bond bedj
fixed for an aappealeEd to the notedunite
states supreme foocourturt

mr rawlins on behalf of WWM
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