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JORDAN WATER CASE.

Aespclate Justice Barich, Juastices
Zane and Mlper concurring, bacded
down su fmportant opiolon ] io
the case of Balt Lieake City vs Jorepb
H. Collauge et al, Tbhe judgment of
the lower court is reversed and tbe
cauge remsDded with directions.

In hie review of tbe case, and the
opinion thereon, Judge Barteb say::

«This conltpversy argee over cerialn
dame, whicbh the plalntiffa erecled
and walbotaiped In tbe Jordan river
near jts source at the Utub Inke, for

the purpose of Itrigation, Tbe action
was broughbt to esieblish Lbe low
watler matk ib (he lage, re.
ferred 1o Ilb a ceriaio coniracl, be.

tween the plaiotitls apd defendants,
made 1n 1855, lo delermine Lhe pleibn-
tfla’ rignts to mainteio tbelr dame,
a0d to hpve deiendyants resttained (rom
intlerfering with tbem apd from cowm-
mepcing or prosecuting any suite at
‘law aguinet the plaiotiffe oo any clalm
that tuey iiad wrongfully ralsed the
water Jv sald lake, or Hooded the de-
fendants' lands, of ceused apy ltjury
of demsge Iberelo by eaid menns,

It appests that during tbe pendency
of tbe sult the parilep tbereto entered
1nto sripulations as Lo &8 pumber of the
isrues raised in tbe pleading, apd,
respecting tbose lfsues, the decree of
tbe conrt wae entered o coonformity
with tbe etipulations, aod “the appesn]
wae taken only from tbat portlon of the
decree which relates to the lssues tried
and decided by tbe court. But two
guestions sre presented lor our consid-
aration.

““By virtue of the cobtract above re-
ferred to the plathtiff acquired tbe
rigbt to erect anu permanently maln-
tain a4 dam fv tbe Jurdsp river, at a
certalm helght specifled, for the pur-
pos=e of etoriug the waler In the Ishke.
The construction of the dam was Lo be
such that, by placlog plank or other
ebstructioo Into Lbe waler way, the
waler In the lake could be rajseu, or by
remeviog them could be lowered, For
the purpose of cartylog tbe azreement
into effect provision was made for
the appointment o! & commisasion, who
were constituted the sgents ol both
partles Lo the gootract, aond smony
olber things were empowered to deter-
miuve and direct when and 1o what ex-
tent obetructions might be piaced into
the waterway of Lhe dam, put o ex-
ceed the biwbeet elevation speclitied In |
tbe coniract. It was uieo agreed that
the piaintifis should bave the right to
dradge the botlom ol the river and cut
torough s certsin bar o the lnke at tbhe
hend of the rjver, 80 88 [0 permit v more
rapld flow anpd to secure to Lbemselves
n more reliable supply of water, by
belug shle to draw it ftom a lower
levei In the lake, provided adam were
pat at a suitable place I tbe river, or
at tbe bar, the luke to be ueed apu
maintaioed as a FeservOlr.

*Upder this coutrsct and the evi-
dence, tbe coutt decreed, awonu other
thloge, that the piaintiffe bad the righs
to majglain obstructions in a cerisip
dam, to the heigbiof fourleen inches
nbove tbhe fioor of the dam, acnd the
first questiod to be delermiped fa
Whelher the court erred In lts decree
on tbis polot.

“It eppears tbat Lbe firel dam was
copelrucisd hy Ball lake county,
nedr the boundary Illne hetween Balg

Lake and Utab coaplies, to diveri
water from Lbe river for Lhe purposes
of ririgation, All tbv piaiotiffs Le-
came ioterested tbereln aod afler-
ward, jo pursuapce of the contract, a
bar ip the river, known Bs lbhe ‘New
Bar,” was cut through and dredged,
tbe cbannel of the river lowered apd a
new dam buillt ahout a mije helow the
nDew bar, but above tbe old dam, for
the purpose of beolding the water In the
Jake attbe same level ad il was befure
the new bar was Temoved, the removal
of wbhich wae eflected snd the Jam
bullt io evabie the plaintiffs tv draw
the waler, When bDecessary, from
iower level in the lake; and the helgbt
al wbich permapent obsetructinn may
be maiotalned by the plaiotiffs in the
oeWw dam, witbout fvterference by the
cvmmission or any of the derendants,
ia lbe exacl pojut now under coosidet-
atlon.

“Tbe appelilapts ceootend that tbe
evidence does uol Justily the Hodlog
vl facts on tbe question,or that portion
of the decree enlered thereon, which
delermines the ejevation st which the
plaintifte bave & right to maintsin the
vew dam, and toe number of inches
in depth of the new bar and other ob-
struciions they bad removeu above
the new uam sod permanently low-
ered tbe bed of tbe river. The finuing
in question 18 a8 followe;

‘ {That plainiifis o tbe years 1888,
1889 apnd 1890 removed bara abd pther
obsltoctious which paturally exisied
in tbe bed of the Jordan river at the
pew dam, and at the point koown ae
New Bur, io the neigbbotboos of pne
miie above the dam, erected by aafd
plaintiffsa in said rivér, apd iv euch
removal remioved pefmanenent
natural obetructlons then o salu
river above gald dam sud per-
manentty lowered the bed tbereot
fourteen inchee, tbus increaslog the
cuapacity of sald river and tbereby ep-
abllng sald plalotifts 1o utilize fourteen
ivches more in depih of the wnaier ol
sald Iake, over the eotire suriace there-
of, ln sespone of low water. Thbatl said
pinintifte, by teason of the remova] of
sald bars and otber obetructions to the
deptb sloresald, ate entitled to at mil
timies keep and wmalpialn planks or
other obstructions on the floor or silf of
e Dew dam orecteéd by toem, to the
beight ol foufleen ioches ubuve the
Bloor  reill o1 enld dam and Do more,

'and the gourt finds that said plavka to

the beighlof fourteen inches above the
floor of the new Jdam are Do more or
wrealer obstruction to the flow of the
waler iu eaid river tbun were eald
bare aud otber natural obetructions be.
fote their removal, as aforesald. The
Hoor of eatd pew Jum 18 foond to be
81X incbes Jower Lban the lop of the
8ll of tbe old dum as fixed by said
contravt.

“QOn the facle thos found the!court
decreed that °*tbeé plalutifis are en:
titied to at all times kesp and malio-
tatn planke or otber obstractinps or
the fioor or ¢lll of the new dam erected
by (bem o tbe Jordap river, to Lhe
beigbt of fourteen jocbes’ and no
more. 1t js difficult to eee by what
prucess of reazodlog fuch v concluslon
wuy reached,

“‘Councel for the respondents have,
in tbeir brief, attempted an explana-
tlon of it, but to say tbe least thelr
argumenlt, io the face of the record snd
the above Anding, la far from conviog-

Ing and J& qulle uoestisfactory Lo us.
Here i an exprees flnding thst the
plaintifla bad aclually Jlowered the
new bar to the depth of four-
teen Iocbes, and because tbereof
wele entitled to utilize fourleeu luches
more io depth of the walers of sald
inke, over the entire surface thereof,
apd that tbe Lop of the aill of the new
is pix incbes lower than the top of the
eil) of the old dem, which was fixed
by contract. It apoears from lbe evi-
denge “that the slll of the pid dam is

vigbhieen aod B bali fnebes lower tnan v

the new bar was before it was remopved
and the new dam being above and six
Ilncbes lower than the old, how can
the plainti® uilltze fourteen inchee
mople of waler, over tbhe entire satlace

of tbé lake, If they be limiled to, four- -

teen louchies of obtruction on top of the
slil of the new dam? That water seeks
Ite level Js n self-evident proposition,
apd thus the sili of the old dam, being
8lx focben bigberthan tbat ol the new,
the eflect j8 o neulralize six of
the touorieen loobes of pustructions
wbich the decree permite tn be
placed on top of the mll of Lhe
new dam, which practically ja to sllow
tbe plalatifls but elgbt inches of ob-
sttuetione, Thie is so0 manolirestly
efronepus A8 L0 BIOWDL to B0 oversight
ot inadvertance om the part of tbe
court in enterlog ite decree, nolwith-
slandiog the views of vounsel for tbe
reepondent to the contirary, lo con-
formity with the floiing of facla the
court ought to bave ullowed twenty in-
stesd ol foulleen iocbes of obstructione
L2 be piaced on the top of tbe.silt of
the new dam. Bucb would be the in=-
evilable result !rom tbe floding of
1a¢ls quoted, but Lthe appellapts ineist
that they dredged the river and
Jlowered Lhe river bar mote tban four-
teen inchbes; that the facis foond
respecting this point are not such aas
the evidence warranted, and that they
are entitled to maintain io lhe new
dam at least Lwenty-two Inches of oh-
structione. Upon carefui examipation
of the whole evidenuce we ars bound to
admit the correctvess ot thie position,

“The witness Doremus, who made
tbe orlgioal survey of Lhe river for
lhe purpose of seltliog tbe contro-
verey belween the interested parties,
testtfiou: ‘I eap phit anobstruction
upon the Huor of the new dam of 2.04
fest before I will custruct toe flow to
apy greater exleul Lhun the presence
ol the new bar did obstruct it. ‘The
difference lu eievalion belweed the
floor of the new dam and the top of
the new bar le 2,12 feel, the lop of the
har belog tbe higher; nccordiog Lo the
furtber testimouy of Lhis wliness,
when the coaolract was made Llhe
difterence beiween the present siil of
tbe lower yam and the top of the puts
let bar ut tbe lune waes twp [eel and
three jinches.’

“The witvese McoAllister testified:
‘I superintended the work of dredging;
wae there frequentiy at the dam while
it was being copetructed, apd three
times run u lihe of levels so.a8 10 Muke
sure if the upper dam migot be majp-
tained two feet ahove Jia present eleva-
tion without retaraing tbhe flow ot tbe
waler a0y more than tbe natural obe
sttuctiopne would have done if Lbey
had remasiped In tbe river and 1o the
bar at the mouth of the inke,’

“The witnesa Young sali: ‘*The
chubnel )38 now prucileally ji feet
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