
if

2 TTHE1111 E D E S IF it IF T WWEEKLYIF IF I1 Y

JORDAN WATER CASE

associate justice barted justices
zane and miner concurring baddee
down an important opinion I1 toin
theth casecage of saltbait lake city veva joseph
HcolledgeCol ladge et al the judgment of
the lower court is reversed and the
cause remanded with directions

lain hisbie review of the case and the
opinion thereon judge bartch sayidayi

this controversy arose over certain
dame which the plaintiffs erected
and maintained in the jordan river
near its source at the utah lake for
the purpose of irrigation the action
waswaa brought to establish the low
water mark in the lake re-
ferredberredd to in a certain contract be
tween the plaintiffs and defendants
made in 1885 to determine the platplainn
tins rights to maintain their dam
and to hilvehave deien dauts restrained from
interfering with them and from corncom

or prosecuting any suits at
law against the plaintiffs on any claim
thatbat they tiedhad wrongfully raised the

water in saideaid lake or hoodedflooded the de-
fendants

de-
fendantfenfenddantants landejand or caused any
or damage thereto by said means

it appears that during the
of the suit the partiparth is8 thereto entered
into stipulations as to a number of the
issues raised in tilethe pleading and
respecting those issues thehe decree of
the court waswag entered in conformity
with the stipulations and the appeal
was taken only from that portion of the
decreedecre whichembich relates to the inoue
and decided by the court but two
questions are prenpresentedenteA lorfor our consid
eraorationtion

by virtue of the contract above tore
forted to the plaintiff acquired thehe
right to erect and permanently main
tain a dam in the jordan river at a
certain heheight specified for the
pore of the water in the lake
therho construction of the dam was to bbe
such thathat by placing plank or other
obstruction into the water way the
water in the lake could be raised or by
removing them could be lowered for
the purpose of carrying the sareement
into effect oroprovisionvision was made for
thebe appointment otof a commissionCOMMISSIOD who

were constituted the agents of both
parties to the contract and amongamone
other things were empowered to deter-
mine and direct when and to what ex-
tent obstructions might be placed into
the waterway of the dam nutnot to ex-
ceed the highest elevation specified in
the contract it was also agreed that
the plaintiffs should have the right to
dredge the bottom otof the river and cut
through a certain bar in the lake at the
head of the river stsu as to permit a more
rapid flow and to secure to themithemselvesselves
a more reliable supply of water by
being able to draw it from a lower
level in the lake provided a damadam were
putpat at a suitable place in the river or
at the bar the lakejake to be used souanu
maintained as a reservoir

under this contract and the evi-
dence the court decreed adoniz other
things thatbat the plaintiffs had the right
to10 maintain obstructions in a certain
damdain to the height of fourteen loinchesolies
above thebe floor of the dam and the
first question to be determined is
whether the court erred in its decree
on this point

it appears that the first dam was
constructed by saltbait lake county
near the boundary line between salt

lake and utah counties to divert
water romfrom the river for the purposespurposedseb
of all the plaintiffs be
came interested therein and after
ward in pursuance of the contract a
bar in the river known asaa wethe nownew
bar 91 was cut through and dredged
the channel of the river lowered and a
new dam built about a mile below the
nownew bar but above the old dadamin for
the purpose of holding the water inID the
lake at the same level asaa it waswae before
the new bar was removed the removal
of which was effected and the dam
built to enable the plaintiffs tuto draw
theabe water when necessary from a
lower level in the lake and the height
at which permanent obstruction may
be maintained by the plaintiffs in the
new dam without interference by the
commission or any of the defendants
isia tue exact point now under consider-
ation

the appellantsappellant contend that the
evidence does not justify the eluding
iff facts on the quesquestionertioDoronor that portion
of the decree entered thereon which
determinesdetermine the elevation at which be
plaintiffs have a right to maintain the
nownew dam and the number of inches
in depth of the new bar andaad other ob-
structions they had removed above
the nownew dam and permanently low-
ered the bed of the river the finding
I1in question isia asan followsfollowt

91 that plainplaintiffs in the yearsyeara 1888
1889 and 1890 removed barebara and other
obstructionsobstruct lous which naturally existed
in the bed of the jordan river at the
new dam and at the point known asae
new bar in the neighborhood of one
mile above the dam erected by saideald
plaintiffs in saidbald river and in such
removal removed nent
natural obstructions thenanen in said
river above saidbald dam and per
manent ly lowered the bed thereof
fourteen inches thus increasing the
capacity of said river and thereby en-
abling said plaintiffs to utilize fourteen
inches more in depth otof the water 0of
said jake over the entire surface there-
of in seasons of low water that said

by reasonreabon of the removal otof
said barsbare and other obstructions to the
depth aforesaid are entitled to at all11

times keep and maintain planks or
other obstructions on the floor or sill 0ok

the nownew dam erected by them to theabe
height of fourteen inches above the
floor r sill of01 said dam and no more
and the court finds that said planks to
the height of fourteen inches above the
floor of theabe new dam are no more or
greater obstruction to the flow of the
water iuin said river than were said
barsbare and other natural obstructions be
fore their removal as aforesaid the
floor of said new dam is found to be
six inches lower than the top of thehe
aallU of the old dam as fixed by paid
contract

on the facts thus found the court
decreed that the plaintiffs are onen
titled to at all times keepbeep and main-
tain planks or other obstructions or
the floor or silleill of the new dam erected
by themhem in the jordan river to the
height of fourteen inched and no
more itit is difficult to seeeee by abut
process of reasoning such a conclusion
was reached

counsel for the respondents have
in their brief attempted an exexplana-
tion

plaDa
of it but to saybay the least welt

argument in the face of the record and
the above finding to far from oonbonvinovino

ing and Isie quite unsatisfactory to beu
hereheretoie an express finding that ththe
plaintiffs bad actually lowered the
new bar to the depth of four-
teen inches and because thereof

i were entitled to utilize fourteen inches
more in depth of the waters otof saiusaid
lake over the entire surfaceeurlace thereof
and that the top of the sillbill of the nownew
isia six inches lower than the top otof thehe
sill of the old dam which was fixed
by contract it appears from the evi-
dence that the sill of the old dam lain
eighteen andana a halthalf inches lower than i

the new bar was before it was removed
and thebe new dam being above and six
inches lower than the old howbow can
the plaintiff utilize fourteen intheabinche
more of water over the entire surface
of the lake if they be limited to four
teen inches of on top of the
sill of the nownew dam that water seekaseek
its level is a self evident proposition
and thus the sill otof the old dam being
six lochies higher then that of the nownew
the effect inia to neutralize six of
the fourteen inches of obstructions
which thehe decree permits to be
placed on top of theme sill of thebe
nownew dam which practically tois to allow
the plaintiffs but eight inchesinched of ob-
structions this toIs so manifestly
erroneous asan to amount to an oversight
or onOB thebe partpan otof the
court toin entering its decree notwith-
standing the views of counsel for the
respondent to the contrary in con

with the finding of footsfacto the
court ought to have allowed twenty in
teadstead olof fourteen of obstructions

to be placed on the topop of thetheallall of
the new dam such would be the in-
evitableOvI table result from the finding otof
i acactsto quoted but the appellantsappe llanto inning
that they dredged the river and
loweredlowereil the river bar more than four
teen inches that the factsfacto foufoundnd
respecting thisible point are not snobfinch as
the evidence warranted and that they
are entitled to maintain in the nownew
dam at least twenty two inchesinched of ob

upon carefulbaleful examination
of the whole evidence we are bound to
admit the correctness olof thisthia position

the witness doremus who made
the original survey otof the river for
the purpose of settling the contro-
versy between wethe interested parties

111 I can putpait an obstruction
upon the floor of the new dam of
feutfeet before I1 will obstruct the flow to
any greater extentexfert than the presence
of the new bar did obstruct it the
difference in elevation between wothe
floor of the new dam and the top of
the new bar Isia feet the top of the
bar being tuelue higher according to the
further testimony of thisibis witness
when the contract was made the
difference between the present sillbill of
we lower dam and tuethe top of me out
let bar at the laae waswaa twowo leatfeet and
three inches

the witness mcallister hufledtUfled
1I superintendedsuper intended the work of dredging
waswae there frequently at the dam while
it waswaa being constructed and three
times run a line of levels eo as to make
sure itif the upper dam mient be main
talked two tootfeet above itslt present eleva-
tion without retarding the flow of weabe
water any more than the natural ob-
structions would have done itif they
had remained in the river and in thehe
bbarat at the mouth of the lake s

the witness young laiddald Itho
channel Is now practically jti feet


