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that it asked what legal successors
might be appointed because it be-
came apparent from the delay of
the commission that they could
not babe elected if this act of con-
gress had said that the governor
should appoint the successor it
was very clearclean there would be no
ground for a contest but as it hap-
pened the law gave no such
power to any one man mr
marshall had alluded to congress in
terms unusually dignified such as
f I1graverave and reverend senators
whomcomtom hishia friend would have this
court believebellove could do no wrong
now ealdeaideaideald the colonel myany body
your honor that knows aaas much
about thesemothese gravograve and reverend
senators gg as you and 1I knows very
well that there is more poetry than
prospross in that kindhind of talk why air
your experience and minsmina has
taught uaus that these grave and
reverend senatorscatoiase are in one re
sped like these mountains before
us distance lendsends enchantment to
the view you look at these grave
fellows from a great distance im-
agining them to be garbed in the
toga ol01 greatness and they certain-
ly appear to be big men but when
you get close to them they your
honor like marshall and 1I are

smallemall potatoes 11 counsel then
went on coshowto show that the few sena-
tors that figured at the bottom of
the amendment in question expos-
ed their utter ignorance grave and
reverend no doubt 0303 they might
bebeg with existing statutes governinggoveming
these caseseases and because of consum-
mate ignorance on the part of these
grave and reverend senators mr
marshall yes sirair actually mr
marshall comes into cou-tcourtcount andalanoand withth
an air of seriousness refers your
honor to authorities on the rulesrates of
constructconstructionienlen in the hope that this
court would so far forget itsell as to
attempt to harmonize the inconsis-
tencies of an amendment to the
civil sundries appropriation bill
with the territorial statutes bearing
on thisthia case so as to make an auto-
cracy of a republican territory
counsel did not deny these rulea of
construction in places where they
were not applicable but the ruieorie
that was paramount to all thosechose
and which could not be betset aside to
accommodate any others wswa 7I1 that
where the language of a statute was
plain and free from
was no room for construction when
the gravograve and reverend senators
said 1000 is13 hereby appropriated
to pay john doe for terlerservicesvices there
waswa no need to refer to rulesrulea of con-
structionstEtruction to construe their meaning
as it itself and it was
not for the court to make strained
or forced constructions outside or
beyond the words of the statute
when they were plain when there
was no ambiguity it waswaa not the
duty or within the power of the
court to inquire into the intent of
the lawmakinglaw making power to10 do that
would be usurping the functions of
the legislature the functions of
the judicial branch of the govern-
ment waswad to explain the statutes
when they needed construction ap-
plying the well known rulesroles when
necessary it was asking9 the court
to do an extraordinary thing to in-
ject into a statute a meaning or
sense not borne out by the letter or
plain meanmeaninginkint of the statute to ac-
cede to this request would
be guilty of judicial legislation and
the conduct of that Inramousinfamous chief
justice would be repeated who lived
in the time of charlescharlea ILII who said
that he could override any law
of parliament by making laws to
himself referring again to the
hoar amendment authorizing
the governor to fill any va-
cancy which may occur coun-
sel said that successors to the
territorial officers would have been
elecelectedteItel had it not beonbeen forfonforthethe fail-
ure of tilethe comincommissionhelon in getting
hereinhere in time under those circum-
stances considering the law under
which these officers were elected
the most natural thing for a maninan of
common semesense to do would bele to in-
quire if there waswag any vacancy if
not then there could be non0 appoint-
ment the logical sequence of the
argument that had caused counsel
soeo much pain to listen toptoyto wasswagwas that
because certain grave undand reverend
senators wrapped in the american
flag BO to made a law that
that law must haxehave a purpose a
meaning effect that if it had no
efreceeffect it became a ivainiralnvain thing
wonderful your honor perfectly
wonderful these gentlemen must
be terribly inspired with the mag-
nitude of the office of these grave
and reverend sennsenasenatorstorrill11 when
they suppose that when
these men in toga passed a lawjaw
to fill Tacvacanciesaucless that thorthere emustmust
bp vacancies that they would not

havehava donerodonsdone so if no vacancy existed
whyashy sirair there was a law upon the
statute books of the united states
providing for vacancies occurringoccarrIngning
through death ac-
cording to thetho reasoning of his friend
marshall some poor fellow must be
killed or made toreto resignalga in order to
creat a vacancy otherwise the law
would be inoperative or a vain
thing the court had been asked
to construe tho edmunds law and
the hoar amendment together it
being part of that act but counsel
would take issue with thothe gentle
man on this point holding that it
was not amendatory of that act
that that act was complete in itself
the hoar amendment referred
specially to utah whilst the ed-
munds law waswaa general in itsita appli-
cation eoso far asus thatho united states
had exclusive Jurisdictionand there-
fore the court could not again eon
cede to the Gent lemans extraordi-
nary request and then the object
of the edmunds law was to suppress
polygamy and in order to give ef-
fect to its provisions it had provided0 ded
for the registering of legal Tvoters0
excluding from thothe poles and from
office certain persons declared inel-
igible not in utah alone but in all
thothe territoriesoriee andeind in order to
carnycarry out the provisions of the act
did congress repeal thothe territorial
stastatutestutee no the only proprovisionvidon
repealed was that prescribing the
qualification of voters the officesea
vacated were merely those of regis-
tration and election if it was the
intention to vacate all the
ofofficesflees as had been argued here
thetho act would have said sobo
the suffices declared vacant un-
der the law had nilall eady been filled
bythebythoby thetho proper officerE namnamelyelythethe
commissioners had congress in
tended to vacate the other offices
they would havahavo said elective of-
fices but from the fact that the law
was not aimed at all the people of
utah they of course could express
no such intention counsel would
not deny the power of congress to
change the form of government in
thisthia or any other putting
it under Commiscommissionabionision if that ba their
pleasure but fromfrob the fact that
congress had not donodone so clearly
shows that they jn tendedintended to loaveleave to
the people niloil that had been confer-
red upon them in the act of septem-
ber ath 1850 excepting that taken
awayanaway in the prohibitory clause allud-
ed to butybutbui gentlemen say this act
would not beb e operative it mattered
not in thothe eyes of the court whether
itft would be BOso or not it was not
within the judicial power to create
something in order to make an act
operative the argument of the gen
clemen to the contrary notwith-
standingat mr marshaleaMarsmarbhalPa argument
in this respect waswab to the efreceeffect
that every man in utah was a re-
fractor otof the law illustrating the
amefame as hahe aptly did by his simile of
the kentucky schoolmasterwho be-
cause one of the boys watwas guilty who
could not be found out licked the
whole school in order to administer
justice to the guilty one if there-
fore a polygamist held office in vio-
lation of the law the court was
asked to deal also with those who
were not in that enviable state of
matrimony counsel then occupied
the attention of the court on the
power to hold over stating that the
authorities were unanimous in the
doctrine that where therewas no elec-
tion the officer holds over by reason
of the clause until his successor be
elected and qualified and showed
that there haying been no election
was not the fault of the people on
thetho contrary thoythey were willing and
anxious to hold the election if the
people had to elect new
officers there might babe bomesome ground
to the argument of counsel and also
for the court to declared vacant
counsel concluded this branch of his
argument by referring to many au-
thoritiesthoritthorltieslesyless and going over bome refer-
red to by opposing counsel in order
to show that the law bearing onoil the

holding over power quoted by the
other side was not applicable to the
casecue at bar

counsel then quoted at considera-
ble length fromfroinzorn authorities upon
the subject of construction of
statutes all of which went to show
hohe contended that the intent of
congress wag to be drawn from the
language of itsita statutes if the
language was ambiguous andunand un-
certain so that it might be liable to
two then
coults might be allowed to give an
opinion aaas to what they believed to
be the infant of congressCongrebsgregs in this
way must thetho legislation in question
be construed and lain no other butbat
in regard to the hoar amendment
there was no ambiguity of language
the intent was to fill vacancies but
the difficulty to thibthis whole cue8 was

there were no vacancies to fill at
least the cleesesses of the defendants
were not those vacancies those men
were not disqualified they had not
become guilty of any crime and
they were not charged with any
crime

passing from this barnebalnchhothofof the
case mr merritt next took up thothe
questquestionloafoa of the mode to be pursued

a remedy if the court
should findnind there are noro vacancies
then there vaswaa an and to the mat-
ter the certificates of the apup
poin teebtees adorned though they might
bobe with the great berlgerl of the terri
tory of utah were worthless but
itif the court should sayeay there were
vacancies then they contended
that plainplaintiffstills had not pursued
the proper remedy it was conced-
ed that the general weight ot au-
thoritiesthorthorl tiesitlen was overwhelming
that to try a title to office
must bobe donndona by wilt of quo
marranwarranmarrancomarwarzancofo thetho gentlemen on the
other aidealde had attempted to 6showghowhow
that there were certcertainalnain exceptexceptionsI1ons
to this roje the cases which hhadad
been cited however bad no direct
bearing upon the subject iain ques-
tion and to show this to be the casecaso
thothe learned counsel referred to and
commented upon at great length I1
the various authorities quoted by the
other side with a aviewview to show their
inapplicability to the present caucatcaseseez
in most of the cases referred to by
the opposite side there were
vacancies which waa not the fact
in the present instance mandamus
could not lielle in this suit the plain

mustmast reekseek reifelrelief in quo warrant-
orto which anfordaffordaffordededaedua plain speedy
and adequate remedy but the
other side maintained that because
they had an apparent legal title
that therefore they werevere entitled to
relief by manmandamusdanfusdanius that quo war
fantofanco would not be a plain speedy i

and adequate remedy the coolness
a proposition was only ex-

celled by the cheek of counsel in
making it they saldsaid in
have nightsrights no doubt but this right
of mandamandamusmua must be granted to us
youyon must be ousted from omeeoffice you
must give up all the papers
belonging to the office you
must boba tossed out apon the
cold charity of the world and if you
have any rights you must bring
your writ ol01 quo carrantowarrantowar and try
it and why because they saidenid
they had an apparentap legal title a
title which they claimed was suf-
ficient to make mandamus loinliejoinin
this casecasse and they supported their
claim by numerous authorities
which counsel maintained had no
bearing upon the casecasa in question

in conclusion mrdir merrett con-
tended that looking at the statutestatutesa
of utah looking at the acts of con

not the intention ofcon-
gress to vacate any of hothe offices ex-
cept those of registration and
election officers notwithstanding
the terrible state of annaffaffairsairs so elo-
quently alluded to by mr marshall
congress was mindful 0 the rightsof
this ddespieed people and it only took
away bertan registration and elec-
tion officers when upon thathat sub-
ject if congress had intended to
declare all the offices vacant it could
have done BOso in kofco many wordwords and
there would have been no dispute
in the judges letter they
simply asked congress to
provide a way whereby legal suc-
cessors could be appointed the
judgesfudges very modestlymodes aly and very

didproperly did not say to congress
in what6 manner they should
provide fortor this contingency thisletter of the judges had been a great
deal harped upon for what lunlurpurpun
pose that hiahla honor and his asso

might bobe committed by
this act it was all done with a
purpose they were told in certain
quarters

1 should trytryg thessthese
cases without regard to individualindi
nightright that they should try and dado
cide them according to their politi-
cal leanings what an extraordi-
nary statement in this country un-
der a republican governments amid
the blaze of the intelligence of the
nineteenth century men who were
judges upon the bench were asked
to decadecideciderdo not by the proofs or by
the evidence that might be laid be-
fore them but by and in accordance
with their political ionel
when that should como to bethebe the
case whenever courts arrived at
that position then said mrair merritt
god help the american people

would the reclining days of
romehome be re enacted then would be
the beginning of the endead then
would this proudestproudeabeat fabric of human
institutionsinstitution commence to crumble
osvs it ought to crumble to the dust
todayto day the rule may bobe applied to
the citizen of utah tomorrowto morrow it
might bobe applied to the citizen
ofc nognew and virginiaVirgInla to

day that rule may babe applied
to the democratdemocraicral by the republican
but tomorrow the poison cupcap may
be put to the lips of the very men
who sought to put it to the lips of
others but the learned counsel had
no fear of that they had great
confidence if they were beaten in
this case if this extraordinary writ
should be awarded as they believed
against law it would be awarded
conscientiously and with a full
sense ot the resting
upon hisbis honor and his associates
upon the bench of the Supreme Courtcount
or the territory on that they rest-
ed with abiding faith and confidence
knowing that whatever might be
the result of this case whether this
writ be granted or whether it be
withheld that they had been justly
dealt by their honors so far as
their ability would permit them to
decide A great deaideal had been said
outside as to what the judges were
were going to do that they werevere go-
ing to bounce the monMormormonsmons coun-
sel did not bellave that they were
told in thetho public prints that in the
opinion of some eminent counsel
that all their the defendants acts
were illegal and void and also that
they were laying themselves open
to criminal prosecution in answer
to all such talktall mr merritt said
they did not scare worth a cent
they believed they had legal rights
and they believed his honor would
grant these rights to that they
would be allowed to assert thelandthemand
that they would be allowed to
maintain them they had been
threatened with the strong arm of
the government they had been
told that the army would be brought
to interfere well saidpaid mr mer-
ritt if that remedy should be resort-
ed to it would be immoreore speedy even
than mandamus laughter armies
were very useful in the time of war
but what a it would to
thetho people of the united
states and to other civilized
governments tobeeto seebee the gallant offi-
cers and the boysboya in blue mCampfro
douglas matching down here
headed by a brabraesbraisA bandbaud playplaying9

hallhail columbia 1 or some othotherr
Boulsoul inspiring tune commanded
bytheby ohethe enideaid gallant officers with
perhaps some of the learned coun
sellars leungacting aaas aides wrapped in
the american flag with the cap of
liberilberlibertytylala one hand and a matraj
lenselenskinin the other what a spec-
tacle it would be to
ing the county court house and
making da charge upon poor old
judge smith I1 great laughterJ

mr merrettmarrett concluded hishia very
able argument bycalling hlahia honors
attention to be debate which toortook
place in congress on thothe plagepassage of
the hoar amendment and suideaid
that while htahla honor waswaa not requir-
ed to notice such debates in forming
his opinion in this case yotyet if he
would examine the dedebatesbatea he
would be able to eamleamicamcam what the
views were of eminent gentlemen
who took an active part in thetho pas-
sage of this legislation

the court then took the cazecazocadounun
der advisement

ORDER OF THETSE COMMISSIO

IMIN RELATION TO MUNICIPAL ELEC-
TIONS

ordered that there shall be ap-
pointed three judges of election for
ta-heashcash municipal corporation of the
territory of utah in which munici-
pal elections are to be beidlhead one of
whom shall be designated presiding
judge provided that in municipal
corporations in which there are more
than one election precinct there
ailshallall be appointed three additional
judges for each of baldsaid precincts

the presiding judge for each muni
cipal election shall procure from the
office of the clerk of the county
court at least thirty days before the
day of election a certified copy of the
registration lists of the precinct or
precincts in which said municipal-
ity Is located and on the second
monday thereafter he ahall proceed
to erase the names of all
persons not entitled from any caueaucausaes
to vote at baideaid elecelectiontion and add
thereto the names which do not ap-
pearpearpetr on baideaid lists of all persona who
are entitled to vote ane revlalonaion
of the regregistration lists herein anau

shall be malfemale inja ac-
cordancecorrancecordaneedancecoicol with the
of ruierula two of the ruieabulea
and regulations adopted for the re-
visionvision of the registration lists forfonor the
election to be held oaou thetho tuesday
after the first monday in november
next

said judges are hereby constitut-
ed a board of canvassers for baldsaid
election in their respective

and shailahall makomaho returns

thereof to the secretary of thetho
territory who la11 hereby authorize
ed and directed to issue certificates
of election to the persons who ap-
pear by said returns to bavehave been
electedelectea

provided that in municipal cor-
porationsporations having more than one
election precinct the judges of one
of saidbald precinctprecinctsswIllwillwiil be designated
to receive the canvass bromallfrom allali the
others and make returns thereof to
the secretary of the territory who
shall maueissue certificates of election to
the personspersona who appear by baldeald re-
turns to be elected as hereinbeforeore
provided
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FOREIGNrOKEIGN
13 thetho egyptian

minister has a listhat of the landedlauded pro-
prietorsprietors who were in the rebellion
and their propertyproperly worth
it is believed will babe confiscated

cairocalro 13 the mmexaminationi mination of
arabi pasha was continued todayto day
it is understood that he ably defend-
ed himself denying complicity in
the massacres and in the burningburding of
alexandria behe boldly vindicated
his conduct esas the leadenleader of the
national party he gaideald that when
he reached cairo after his defeat at
tel el keberkober and found the inhabi-
tants unwilling to continue the
struggle he bowed to their will and
surrendered

the khedive todayto day received a
deputation of the national grand
lodge otof freemasonsFreemasons behe thanked
the deputation forfon their visit and
ealdeaid he could not be sufficiently
grateful for the assistance rendered
him

general wolseleyWolwoigeleyfeley has not yet re-
ceived permission to leave egypt

liverpool 13 lord northbrookNorthKorthbrook
first ijord of the admiralty in re-
plying to ait toast said there no
doubt wasvas a feeling of sympathy
among edans with thetho
egyptian insurrection but the in-
dian edans ihnowknow the
queen had mademada no distinction be-
tween henher subjects and that the
government hashaa no desire to annex
or governgolem egypt thothe great powers
are that england has no
object injn closing the canal
whether in peacepence or war

the postmaster general also
spokespose

LONDON 14 one of the principal
egyptian ministerministers declaradeclares3 that
neither he nor hlabia colleague will re-
main in egypt unless arabiarab pasha
and other rebel leaders be executed
he had complete confidence that
arabiarab could be proved to have given
strict orders to burn cairo the
trial of the leaders Is fixed for mon-
day

edward maltmallmalletaet hnshas issued a
circular to british consular agents
at egyptegyet requesting thermthorn to sendbend
him a I1listat of political prisoners in
their respective towns and strictly
watch them the khedivesKhediverheKhedivesgs orders
for humanehumano treatment will be car-
ried out

cairo trial of arabiarab
pasha is fixed for monday next
mark franeisfrancis napierrapier will defend
arab pasha

the officer who acted under orders
i of rashapasha nevenrevenrevealedledlod todayto day
what he knew of thothe burning of
alexandria but the tribunal failed
to extort evidence criminating the
leaders of the rebellion

alexandria IS13 upwards of
personspersona have lodged claims

amounting to for losseslovaes
after the bombardment of the city

constantinople 14 sheikh obelobet
dullah kurdish chief with
men demanded the surrender of thathe
xanvanV an thirty thousand Persipersiansanso
withparchingturkish troops anandd artillery
are marching against him and have
been ordered to capture him dead or
alive

berlin 14 the appointment of
count von hallfeldtHatzHalzfeldtfeidt to the foreign

has been definitely
settled herr von Badowitz min-
ister at athena will succeed him as
ministerminiaterICr at constantinople it Is
considered by some persons that thefhetha
appointment of count von hatz
feldtfeidt Is an indication that he wiliwill
eventuallyeventnaly succeed prince bismarck
who iaIs known to entertain thothe
highest opinion of him

CAIROcalro 16 arabiArab pasha persists
in declaring that hebe will defens
himself if denied english counsel at
hlahia trial

it is believed in official circles that
proof of arabiarab pashas complicity in
the june masEn ereacrea at alexandria
will not bobe obtainable itisit is claimed
that binet the swiss can prove

1
that many bedonBedoubedouinsBedonineins were shot un-
der arabis orderaorders for looting


