676

THE DESERET WEEKLY. :

property cannot be so forfeited &.d ep-
oheated and 1t must be dirposed of ao-
cording to the law of oherities. Whlle
the decree gave the possession and
ouatody of the personal property to the
raocelver to be held subjeot to the fur-
ther order of the court, the use wus to
obaritable objeots, lawful tn their
charaoter, within the geoeral intent of
the donors. The eplnion does not
say that the coatrol over the personal
property ie abeslute; that it was regard-.
less of the purposes of its dedication.
Th s oourt furthereald in the rame opin-
fon:

“The prinolples of the law of char-
ities are notl confloped to a partioular
peaple or nation bat prevalil in all eivi-
lized ouuntries pervaded hy the apirit
o! Christiantty. * * »

A leading avd prominent princip’e
prevailing in them H‘Il is that property
devoted to & obaritable and worthy ob-
ject, promotive of the publlo good,
shall be npplied to the Jaurpose of Its
dedication, and protected from spolia-
tion and from diversionto otherot)ects,
Though devoted to & particalar uee it 1a
coonjdered as given to the publie, snd
is therefors taken under the yguardian-
ship of the luw. If it cannot be ap-
plied to the particular use for whioh it
was lntendod, either becaure tbe objects
to be sui served have falled, or beoruse
they bave become unlawful and repug-
naunt to the publio polloy of tha Btate
it will be applied to wome object
of kindred ohuraoter 8o as to fulfill 1o
substanoe if nol dn manner aad form
the purpose of ils oonsecration,’

In illustration of the application of
the principle, the court j‘uotes from
the opivion of Lord Chlel Justice Wil-
mot, io hle opinion o Aitoroey Gen-
erel vu, Ludy Downing, | Wilmat, 82:
““‘But where property Is given to miz-
taken oharitnble uses this courtdistin-
guishes between the ohurlty und the
use; aud secing the chioriatble beyuest
in the intention of the teststor they
exenute the intentivn varying the uae
asthe Kinyg wh s the corator of all
ohariti-e, and the oonstitutional trustee
forthe performunce of them, pleares
tv diiect und 4;point.??

luthie It is nut stated that g
of eguity in the exerciseof ita pnlinary
Juriediction oould vary the use to ob-
Jeots oulslde of the intention of the
dougrs; but it does sny “*varying the
u=ic usthe klog plenses to direct and
uppoint.’’ And after olting cu:eas from
variuue ¢countrivs, many from England
un.i our vwu land, 1a {llustration of the
dooirine of ¢y pres, the court continues,
$“The true ground is that the property
given to a charlty bzoomes in a messure
pubiic property, only applienble ap far
as may be it lstrue, 10 the apecifio pur-

oavn (0 whioh it i+ devoted, #* # #

ence when suoh property cemses to
have any other owner by the failure
of the trustees, by forfeiture for 1llegal
application vr {or any othsr caues, the
owoership naturally and necessarily
falla upon the suversign powser of
the state; and thereupon ths ocourt of
ohauoery, In the exerolae of ita ordin-
ary jurisdiotion, will appolat a new
trustes to tako the plaoe of the trustces
that bave falled or that bave been et
aside, and will give directions for the
further manageinent and administra-
tion of the property, or if the casc is
beyond the ordlnary jurisdiotion of the
court the legisinture may interpose and
wmake suoh dlspoeltion of the matter as

will aceord with the purposes of justice
and right. The funds ure oot lost to
the pubilo as charity funds; they are
'not lowt to the general objeots or class
of objeots whioh they were intended
to eubserve or effect,?’

In this the court enys thal when
suoh property ceases to have any other
owner by the faifure of the trustevs for
any cause, the gourt of Chancery in
the exercise uf its ordinary jurisdiotion
will appoint mew trustees; or If the
case 1s deyond the erdinary jurtsdiction
of the court, the legis’ature may tnler-
pose and malke such disposlion of the
matter as will accord twilh the pur-
poscs ol justice and right.

It & person bolding the legal title of
property, for the use of another, or
others, refuses to discharge the obligu-
tion arielng out of the coenfidence re-
posed in bim to apply it aoccording to
the trust, or if be forfoita hia right to
do ko for any cause, the court in the
exerclue of itmordinary jurisdiotion will
appolint another trustee, This jurisdie-
tion,termed|ordinaryjjurisdiotion is con-
fued to the relootion of the jnstrument
to apply the property to the objeot; it
doeg not extend to the selection of &
pew objeot to which to apply the
funds.

The ordioary jJurisdiotion §is here
lim!ted to the moue; but if the omse is
neyoud that the oplulon says the legls-
Iature sy Interpose to prevent the
funda from being just to the genoral
objeocta or cluss, of objeots which they
were intended Lo subserve, ind in mo
doing may maeke puob disposition of
the mnatter as will nocord with juatice
aud right.

In Lhe opinion from whioh we
huve been quoting the court defined
ihe powers of the government Lo deal
with the real estate forfeited ani es-
cheated to it, and also fts authorlty
with respect to the proparty not so for-
teite { and vsoheated. The court alsn

discusred the power of the gov-
ernmeut through ita  oourla of
equity 1n  the exerolss of thelr
ordinary jurisdiction and its au-

thority through the wovereign in rmon-
urobical goveruments, nnd alao ite au-
thority us expressed |o enavtinents of
the lsw making department jo & re-
publie.

It reguires a careful examinatlon of
the opinjon to dintinguish the powera
held t: be applicabie to the forfeited
and erohested property from those
applying to the property not forfeited
10d ¢sohented, aud also to distinguiss
the powers heid to pertaln to the eourt
in the exerocise of iis ordinary jurisdio.
tion with respeot to property dedioated
to oharitable usen, fram those belong-
ing Lo the soversign In & monarohy
with respeol to such property or ta the
law-making Jepartment in a govern-
ment based upon the will of the peaple
—one {in whlob {hey aro soverelgn,

1o Jac¥son ve. Phillips and othera,
14 Allen, 539, n testator **begueathed
twoe sums to trustees; one for Lhe
preparstion aed eirculntion of books,
newspupers, the delivery of wipeeches,
and suohb other means ap in thelr judy-
ment? would ‘“oreate a publio sentl-
ment,”” as would *‘put an end Lo negro
alavery inm thia country,”” and the
other for the benefit of ‘‘fugitive
slaves’’ whe might *‘ecaoape from slave
holding »tates.” After his death
elavery was abolisbed by the thir-
teenth amendment to the oonstitution

o

———
of the United Btates: Held fthg
obaritable bequests should be atp'i:;;!ae
to carry out the intentions of tho tes‘l:d
tor us nenrly as possible, nccordln-
to & Bcheme Lo bLe pettled |
a mapter and Bpproved by
tha court.” The master reporteﬂ
that “‘buth sucas should be paid gy
to the trustees, the firat to be pajy br
them from time to time to an asaggj 51
tion alrerdy established Lo promgte tl:‘
sducsation, auplport and Interest of me
freedmen, lately slaves in those smgee
in whioh slavery lhad been g
sbolirhed; and the aecond sum ([mhfo
of small smount) to the usge of neg g
sitous persons of African deucem‘:a.
the City of Bost:n and'jts viclnltu
preference being given Lo suoh as y,j
escaped from sluvery,.’? 5

The purpose ot the first hequ
the liberation of negro slavea :.ff, ‘:t;“"
purpose of the second was (g assl‘:;
such as might ercape from elave hols
ingatates. The genersl purpose wy,
aid to negroslaves. And these sh“.us
haviog been liberated, the oourt hefa
tbat  the sum ghould be devoy, e
totheir use and benefit as rreejmeed
except a rmall portinn 10 he useq [n’
the benefiiof vecessitous persong of u':'
same raoe In Boston and its vioinit @
While the mode preseribed by the t“ly'
tor fur bepefiting the negro tlave bab
sscuring thelr liberation and by aidj ¥
those who had escaped from nlaveng
way pecessarlly abandoned, the el'y
ora] objeot of the bequént waa ot ET.:]-
oourt devoted it Lo thelr use gg f-fee\je
meo aod to needy persons of the °am'
race in & partioular locality. e
Iu thie deolsior. the court we

verge of ity Jurlsdictton. In ul:.: t:;ha
opinion the court sald, ¢ Thia powarme
dispositton by the sign munua] of tt‘:f
crewn in direct oppo:ttlon tg the d -
clared Intentlon of the tesgpy, o
whether it 1s Lo be deemed to have t?r,
longed tu the king us hend ol uf"
oburoh us well as of the state, Intrypt 3
and smpowered to sew that natbjg f,e
done to the disberison of the oro“gn
the propagaiion of a falpe relj loc';r_
Rex vs. Portington, 1 8alk, 1g9. g c
1 Eq. Cas. Ab. 48; or to have be’euvde'
rived from the power exerclaed by th i
Roman emperor, who wag BOverel ;
legislator as well as pupreme |nlepre:5
of the Inws; Dig. 83, 2, 17 59 8 ?f
Code, Iib, 1. tit. 2, ¢. 18; Ut 14, o, 12" i
clearly a prerogative and not a fudiohal
power, and could bot be exerclued b
this conrt; and it 1s diffiouit ty eep hov{;
it could be held to exint mi allig o re-
publio, in which obarltabls bequests
have never  been forfeited to
the uee or submitted typ phe
diapesition of the governmept be-
cause superstitiousor 1llegal, 4 Dane A b
280. Gmen va, White, 2 Dang 136,
Methodist Churobh va, Remington, 1
Watte, 2267 !

In the same oplnicn the coupt sald
farther: *“It ts accordingly well settled
by deolsions uf the highest authority,
that when a gift is made to trustecs for
a oharltable purpose,the general nature
of whiob fe polnted oul, and whioh is
lawful mod valld at the time of the
deatii of the testator, aAnd no intentton
is expressed to limit it to a particular
institution or mode of applieation, and
afterwards either by cherngs of olrcum-
stances Lthe scheme of the tertator be-
comes impracticable, or by ehange of
law becomes lliegal, the fund, having
once vested in oharlty,does not go tothe



