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argument and the court adjourned
until half past 1

I1

pm
court met again at this hour
mr brown then opened the

argument on behalf of the plaintiffsulaidialhe commenced by stating thatat if llelieli
understood tha argain ent of the
counsellorcounsel fornor the oresrespondent he hadbad
made four points of demurrerdemurrer speci-
fying and arguing bemhemem inin detail
since eomcomcomingin6 in hoWhowevernverdver mr van
zile desireddesh pd lo10to add a fifth ihnotifnot al-
ready included viz that there isis
an adequate remedy and that there-
fore the writ should be denied
that alleged adequate remedy
he understoodunder todatodd was to bebp had by allan
application11 to the househome of repre-
sentativesbentasentatives arbyor by quo warrantorwar he
would proceed to discuss those five

in waswag
simply a questionoili 0of law that was
uundern considerationtionlion of the court it
was I1independentependent of any political I1

question and he wished to answer it
merely as a legal point the first
point in the demurrer was that the
plaintiffs had not sufficiently alleged
that arthur JL thomas is act
ing governor of utah and on
this point judjudge SisutherlandAllerland had
read from the writ to show that it
was alleged thatellrEli 11 murray was
the governor on and before jan 8
1881 and that on that day he left
the territory it sseemedemed to him
that the bare statement of thisthia ques
tion furnished its own answer itwas never necessary to allege tthehe
actual continuance of an office the
law presumed cwiwithinthin all reasonable
time thati when an office was once
filled thatihat that condition oflof affairs
continued if they alleged thatelleli H murray was governor
on the ath of january

they did allealiegethen thomas
on the governors departure be-
came acting governgovernorur on the ath
and it was quite unnecessary norfor
them to say thatdt heihe continued to be
acting governor on thetle ath thetheother side haahadhad contended that thidthe
plainplaintiffstin had alleged that murray
is the rightful governor and that
thereforethereforb the acting governor was
not thewe real man mr brown did
not know any rule to establish suchisum
an argument it was sufficientcieneien 1 heh
contended to allege thattha tThomasthomas
held the office de facto if he
was acting in thetha place of murray
that was sufficient the other
side hadllad asked the court to take ju-
dicial notice who was governor
mr brown hoped the court would
take judicial notice of that fact thenext point was that the plaintiffs
had improperly brought this writ
inasmuch as etwasit was in the name of
the people of utah instead of in the
name of george Q cannon and
that therefore the demurrer must be
sustained mr brown certainly
quarreled with the conclu-
sion the otherlother side had come
to under this head that it
was necessary to make out the writ
in the name of george Q canponcandon
instead ofdf in the name of the peo-
ple but how far did thithis ti
tion go he begged to calleailcalleail his hon

lorsjorsors attention to the writ itself
I1 there was no statute no rule or
J principle in this territory or any
5 other that heihe knewknow of that specifi-
cally rerequiredalred that this writ should

J be entitled at all if entitled it did
no injury to it

I1I1 this writ mr brown argued
must run in the name of the people
of the territory ofofrUutahtabfab it hadbad been
so made out

i It commanded theiperformance offaa certain duty not
exactly in the same terms in the
same manner ashs if it hadbd been made
out ina the name of george Q can-
non there was memerely a difference in
the phphraseologymaseo logyrogy the omenotenoffenseoffencece asked to
be remedied remained the bamesamemr brown went on to concontenten that
the people were largely interested in
thithissassecase mr cannon undoubtedly
had an interest also but inasmuch
of people cut of had
vo mr cancannonnoi n ththee peopleeople it
must be admitted were also very
largely interested in this application
the people hadhid a perfect right tpto
make such an application any
one of the people nadhad the right to
make this application not certainly
in their own name but in behalf of
rhefhe people of this territory to com-
pel the governor to grant the cer-
tificate to the person who was en-
titled toltto it the rightsts odtheof the people
were sacred the courts recog-
nized these rights the peo-
ple were therefore entitled
to enforce by the right ofor mandam-
us the performance of this certain
duty which the governor must per-
form all proceedproceedingsI1 in cases of
this kind were not alwaysaaaygay made but
on behalf of the candidate but quite
aaas frequently in behalf of the people

at large mr brown quoted law
bearing out this assertion and went
ontoon to show that the wrong in this
caseease to the people was vastly
more than to mr cannon and
therefore the people of
them had a perfect righthight to
layjay this writ the next point

hyby the opposing counsel
was that the duty required of me
governor was a discretionary and
nota judicial oneque mr brown claim
ed that the people had a rightaright wher-
ever ththereere was a ministerial dudutyty I1im-
posed

m
upon any officer to command

the performance of a partiparticulareularcular
duty and held that a person who
badhad power to maemarte returns in ahin
election acted in A ministerial and
not inig a discretionary sensebense on
this proposition mr brown quoted
a large number of cases inin support of
hisliia arargumentgumell t and went on taketalce
up the fourth proposition that this
returning board spoilconsisted of thegovernor ofor the territory ththalthatat
therefore the court had diedle

over him orto compel him to do
any duty that in fact the gover-
nor waswagwa king and although he
might take away the rights of the
people yet according to the argu-
ment of the opposite side the court
must not touch the king mcbrownMr Brown
contenedd that the court had jurisjurist i
diction that wherever a governor
of a Terlteriterritorytory at least in fact thegovernor ofaof a state had a mere
ministerialminsaerial duty to perform he might
be compelled totoperperformfonnaforna that dayduty
by mandamusus he laid that down
as a general proposition that wasas
the law of california when
the code was adoptadoptedel by utah
why was that code adopted sim-
ply because the code had been de-
cided and passed upon in every
phase and stage 1 i

lack of space prevents our giving
more of the speeches todayto day judgejudievarryaa zilezue followed mr brown and
the court astuesday is a national
holiday reserved its ruling on the
demurrerireni until wedwednesday mommorniging
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aelaeiaccidentallyAcldentally shot the Seninernei
states that alonzo huntsman son of
G huntsman going from filimore
to frisco inin company with the
county sheriff chascha mcbride andanil
WV dame when near twin peak
spring about portyforty nivefive miles north-
east of Milfmilfordoidbid at about five
last tuesday evening met with a
painful accident he was attempt-
ing to replace his shotgun in
ard when it slipped from his grasp

and striking the wagon bed exexplodeplod
ed knocking him senseless and tearfearte ar
ingg thumb of his left handband
the contents passing through his
hat brim scorched his eyebrows and
blackened hh shirt bosom but did
no fartherfurther damage

1
1

fatal poisoning A lady named
blizzard a resident of the
ward and sister in law to mrihn sly
hill atrt whose home she was living
committed suicide by taking poisonpolson
saturday evening As soon as it
was asascertained what she had done
a physician was summoned but all
efforts to restore her proved unavail-
ing she died about hairhalf lastsast 7

theTM coroners verdict was
that she took poisonpolsonoison duduringrln a 1fitI of
temporary Ti sianitysanity Ttheh aa d
isis said to have been kerylowverygery low spirited
for some ttimeime previous to her death
and thatherdespondency occasioned
by her husbands decease deepened
into insanity duringdaringq which she put
an end t her sufferings as stated

hopt round guilty at the con
I1 elusion of judge vanvau ziles eloquent
ancland argumentative address to the
kiy inVL the hopt murder case satbat
arday evening judge emerson
charged the jury and they retired to
consider upon a verdict they were

i

gone about an hour and 15 minutes
and came back with a verdict of

guilty of murder in the first de-
gree the prisoner betrayed but
little emotion it being evident as
stated in a farmformerer issue of the NEWS
that liehe expected such a result he
was remanded to the jabiabAlJaMarshalhalhai poss
ed the night in the city jail andancawawas4
then taken to the penitentiary
where he will remain until the day
of sentence march his at-
torneystor in the meantime will file a
bill of exceptions and move for a
new trealy which motionmotton of course
will be argued and disposed of be-
fore sentence is pronounced

elliott F sheshepherdherd will be nomnomi
bated for united statesslates district at-
torney ol01 the southern district of
new yorkwah

was fixed I1 found on that
wagon the markin my own name
I1 alsoaiso found on a subsequent trip a
couple of quilts and a pillow I1 did
not find any grain sacks there
Thethese were sent me from evanston
with my brand on at green
elvereiver I1 did not see the other team-
on that ttriprip ththuthea I1quilts and pillow
I1 identified as belonging to my son
I1 believebelleve it to be the pillow the
pillow case had been taaleta ehn
off it was very bloody I1went on from there I1 know
the defendant I1 have knowknownnhimhim
over a year I1 have had him in my
charge he lived about my place
he worked for me

this trial is now fairdyfairly under way
at noon yesterday the eempanelm aneli
ling of the jury waswag complecompiecompletedteites anandd
in the afternoon as be seenseea
from the NEWS otof last evening the
prosecution proceeded with the ex-
amination of witnesses the court-
room continues to be densely crowd-
ed by the public and at middaymid day
when the court rises for recess and
in the evening when the court ad-
journs the greagreatesttestteAt curiosity is
manmanifestedinfested on the part of the crowd
to catch a glimpse of the accused
as hebe is conveyed from the court-
room to the penitentiary wagon
the prisoner who is seated attheata the
left of his attorneys pays the closest
attention to every question that is
askedasked and to every response that is
given he occasionally relieves the
monotonyno ofbf things by indulging
inin a chew of tobacco but is never
noticed to turn round to looklookyatat the
spectators the prisoner cannot now
as athirstat first be said to display anall aloofair of
indifference on the contrary now
that the tritrlAI haswis fairly commenced
he seems to feel acutely the positiontion
in which he is placed his attor-
neys lee J sharp andjohn A marshall watch the case
very closely on his behninbehalfbebak while the
prosecuting attorneys van
zile and beattie lose no point in
tiontiouSresentingpresentingesoutheir side of the quesques-

on
when we went to press yesterday

evening the examination of mr
JohnWjohn W turner the father of the
murdered boy was in progress he
was affected to tears once or twice
duringduning the examination more espe-
cially when asked to give a descrip-
tion of his son when he left
home on the of june last part
of mr turners evidencecewewe pub-
lished last evening we now give
theremainder as also the evidence
of otherather witnesses who were exam-
inedin ed up utoto the adjournment of thesastlastcourt last eveningeveniilgtig at half past aj5

mr john W turner continued
when I1 arrived Cheyenneat I1 medi
mr T J carr detective within
five minutes after my arrival I1 saw
a man looking into the car windows
that man was welcome he was
arrested by mr carr there
was nothing said then about
my son I1 had no talk with the
accusedamused on the subject I1
came back on the same train
with welcome I1 afterwards made
another trip to green river I1 omit-
ted to mention that I1 found a satch-
el in dyers hotel on my first visit
to cheyenne and a pair of pants I1
could not swear to the pants in the
satchel I1 found two pocket knives
and a ring belonging to my son bbbe-
tween the ath and of august
in park I1 a sock t
found it about 40 rods above the mc-
henry millnull and within four cods of
the main roadroad from park city to
heber city I1 know the general ap-
pearancepearance of a camping ground I1
found it near to such a place about
la feet from a pile of straw and pro-
bably about 20 feet from where there
had been a fire I1 also found a calico
sack and a spreader which I1 recog-
nized alytheas athe property of the de-
ceased document was shown to
witness which lie said he had re

from a mr moss contentsContentsi
of the document were not statstatedeq

cross examination by mr sharp
I1 saw the defendant in salt lalakea
city on the and of june
last I1 had some conversation with
himmhim on both dates I1 told him thatI1had purchased a wagon for mysonmy sonbon
I1 do not recollect saying anything
to him about getting work in parkepark
city it was on the that pri-
soner and I1 rode out to the i

biary I1 may then have spoken
about employment for the teams
but I1 do not recollect it

thomas fowler sworn faldsaid I1
knew the deceased I1 know thetho
property that it is alleged he took
away when he left homehonie I1 last
saw tholetheleceased alive in may I1
saw him dead in echo canyon on
the of july I1 found the
body lying on the upper side of a
largelargo rocktock close to the main road

continued on page 6960

THETEE HOPT MURDER oaseCASE

WEDNESDAY fehfell 16 1881
third district court judge P H

emerson on the bench
the court met this momimorningnatat

10 and this wnbeing the dayay
setsetret for the trial of fredfrd hopt
alfasalfayalias welcome on the charge of
having murdered on or about the

of july isso1880 one johnjohnejohnfF tur-
nerQe the court room was filled with
spectators anxious to hear the pro-
ceedingsce

shortly after 10 hopt ar-
rived in courtdurt in charge of an officer
and was accommodated with a chair
by the side of his attorneys mimrs
lee J sharp and john A marshall
liohoptt looked quite unconcerned aaas hetoztook his seat at the table in fact he
coffed his overcoat and sat down as if
he was going to defend somebody
instead of being defended upon such
a serious charge

owing to thenonthe non arrival ofa num-
ber of witnesseswitness for the defdefensedefencederenceengeense con-
siderable1ssidid delay took place inin the
hope that the witnesses might7

turn
up after waiting sosomeM0 three
quarters oranof an hour however with
no immediate prospect of the wit-
nessesnecesees apappearinginkthom

orr at least a susuffi-
cient

fal
t number of them to warrant the

case being proceeded with
mr sharpi saldsaid he was afraid he

wouldd uundern er the circumstances
have to apply to the court for a con-
tinuancetinuance of the case until the afterafter-
noon some very important fitwit
nesses in the case had not yet arriv-
ed and in addition to that the
counsel in this the defendants
case hadbad had greatgleat difficulty inin
placing themselves in ccommunica-
tion with the witnesses and in other-
wise becoming thoroughly acquaint-
ed with the faefacfactsts under these cir-
cumstancescumstances it would lebe it appeared
to him committing judicial murder
to put hopt on trial the counsel
had been laboring under great dis-
advantages hopt was imprisoned
in the penitentiary and altogether
they llad not been able to prepare
the case as they could have wished

judejudgejud e emerson there is no-
thing remarkable in a person indict-
ed on such a charge as this being
confined it is necessaryy thatthat they
should be confined

mr harpsharpbarp 1I understand that
your honor but at the same time
counsel at least should have time to
make some preparations for the de-
fence

judge tiemersoneinersonnerson when were you
appointed

mr sharp we were appointed
on the bith of january and since
that time we have been tryingfrying to
place ourselves in communication
with these witnesses

judge emerson what time do
yyouou want

mr sharp wellveu it will take
some I1little time but we will draw it
up as soon as we can

judge emerson we doubtdo nobnot want
to lose any time we will therefore
adjourn until one

rhethehe court therefore adjourned un-
tiltlithatthat time

alAFTERNOONroonNOON
the court again met at one

when mr marshall presented an af-
fidavit made by hopt praying forforaa
continuance of the case on the ground
that several important witnesses
which he considered necessary
should be prepresentseni had not yet been
found

mr marshall also presented an at-
torneystorntor byli affidavit setting forth that
they had not had time to prepare
the case for the defence and prayed
that the case might be conticontinued un-
til the next term of the court

judgeT van zile saldsaidsaldsaid he did notsie
anything in either of these affida-
vits to warrant the cae be-
ing continued the affida-
vit was thohp gamcamcamoror nearly
soiso as that presented before the
court sometime ago for a continu-
ance of the case the defense seem-
ed to be proof of intoxication on the
part of the prisoner that was not a
defense this same motion had
been argued and overruled by his
honor and the case was set for
trial todayto day witnesses were present
aniand a jury was upon the eve of be-
ingin drawn he did not see that
there was anything in the aMaffidavitsdavits
to warrant the case being0 con-
tinued

mrair sharp did not know that it
was necessary to make any remarks
at all in support of the motion
they did not pretend to say
that drunkenness was an ex-
cuse in the eyes of the law

where the intent must be
coupled with the act it was impor-
tant for the jury to have all the
facts before them again in the
lanJanlanguageguage of the lawit would amount
to a denidenialalAf justice that counsel
should not bbee prepared or have an op

portunity of being prepared for the
defence As stated in tilethe affidavit
they were only appointed on ththee de-
fence of the prisoner on the of
january since that time they have
been trying to place themselves in
communication with the witnesses
the prisoner claimed to be an inno-
centcentmanman and while counsel was
willing to recognize all the rights of
the prosecution still they must in-
sist that the phipilprisoner had some
rights which the court was bound
to take into consideration

judge emersonemeron said he could see
nothing in eitherelther of the affidavits to
warrant a continuance of the case
the case must therefore proceed

the jury then uok their seats and
were examined by mr sharp as to
their blasbias several jurors were chal-
lengedand the challenges sustained
the examination of the jury was
still proceeding when went to press

feb 17 1881

the of the juryiury was
immediately proceeded with

van zile and beatie ap-
peared on behalf of the people

sharp and marshall on be-
half of the defendant

ultimately after a number of
challenges onon bothmth sides the em
pannelling odtheof the jury was complet-
ed as follows

N desenberg Chas
W mann george marriott edward
T ashton F G S lynberg wm
A pitts J H nounanbounan wm P
jack miner 0 atwood fred bol
winbethoske Thos goodman

the jury were then sworn antaniand a
recess taken until two

2
on the assemblingreassemblingre of the court

at this hour the jury having an-
swered to their names the clerk of
the court read the indictment
against hopt which appeared inincurour
issue of last evening to which the
prisoner plead not guilty

judge van zile then proceeded to
state the case for the prosecution to
the jury the case he said they
were called upon to try of course
they understood to be an im-
portanttant one abdatand at this time
at the outset of the trial it
seemed to him necessary that
somewhat of a full statement should
be made to them of what the prose-
cution expected to prove and that
they might see the application of
the proofs the judge then pro-
ceeded to call the attention of the
jury to the statute which applied to
the case and said that under that
statute they expected to bring forth
evidence which they should insist
would prove conclusively that the
defendant was gullguiltyty of this charge
mr van zile then related at length
the circumstances of the murder
and laid down the theory of the
prosecution as to howbow the murder
was committed

testimony was then called
john WV turner was the first wit-

ness who in answer to questions
put by mr van zile said I1 reside
in provo city I1 did not hearbear the
statement you made to the jury I1
can give you a general description ol01

this young man his murdered sonconj
in his lifetimelife time just prior to the
alleged killing heife was about five
feet six and a half or seven inches in
height he was not quite as tall as
myself he was of rather dark
complexion just before leaving for
park city he had his hair cut short
he was dressed inalnain a pair of
pants cheviot shirt vest and coat
he had on a pair of shoes he hadbad
on a broad rimmed summer hatbat he
badhad a silver ring on his left finger
that he had womworn for years
the ring was produced he went

awnyaway to do teaming in the mining
camps he took with him four
horsehorses and two wagons he left
home on the aftemartemafternoonoon of tilethe
of june witness then described in
detail the wagons color of the
horses etcyetcete and then continued
after I1 heard the report that my
sons body had been found I1 started
for echo on the evening of the
of july I1 arrived aas piedmont a
little after daylight I1 began my
search about noon of that day I1
wentweilt down to where some men were
hauling timtimberbertoto see afiif I1 could iden-
tify the wagon which had arrived
there it was the wagon which be-
longed to my son I1 also found the
trial tongue in a blacksmith shop
I1 also found a bell which my son had
used on his horses this is about allail
I1 found at that time I1 then went
on further east I1 went to green
river that evening where I1 found
the new wagon it was the new
wagon belonging to the deceased I1
kneknerknetv the wagon in various
name was on it 1I also knew
it by the way the tongue


