May 17

Corvrespondence,

SALT LAKE City, May 1, 1871,

Editar of News:—Sir,.—In letter of the
46th of April, I said I should resuwme the
sabject, and endeavor 'to show from the
laws of the United States, that Congress
never did intend, and never could have in- |
tended, the result which my remarks
showed must follow, if these laws of the
United States -are applicable to Utab, I
now resume the subject, and add, that since |
writing the communication I have re-ex-
amined the circular and ' and
find it proper for me, in this letter, to refer
to both in connection with the laws of Con-
gress as they now exist., I further add,that
from the earliest period of the existence of
the United S in their capacity assuch,
it has been the policy of the government,
to encourage, not to discourage, new settle-
ments, and to aid the settlers in opening up
the country, thus rendering it productive.
This, I assert, without at present citing
any authority. If however, any such au-
thority be eded, it will be found in the
uniform practice of th; overnment, lmllng,l
the numerous acts of Congress grant
and, from time to fo time, exten mﬂgl pre-
emption rights, thus hold ;g‘ :ﬁt to tg{a cilt;-
izens an encouragement. mately ob-
taining the lands Iﬁ fee. As this gﬁm
epplies to this Territory it is obviously pro-
per to notice the fact that from July, 1847
the time of uhe first settlement here, to
September 1850, the time.the Or ¢ Act
was approved, a period of a little more
States, oivil or ciiminaly Rad St Sirce o
States, ¢ Or cril ly! ' J e In
this Territory. Wt& mtn 17
‘he Constitution and laws of the United

States were extended over and declared to
be in force here, so far as the same or any
rovisions thereof may be cable,
T A T o G (e
above :m- h&lﬁm but not
otherwise, ha ~in force here as

elsewhere in the .United States. The
question of bility ot laws is
to be decided ¥ the courts, I con«
~ede, but in making these decisions, the
laws of Nature and particularly the aspects
of Nature are to be taken into considera-
tion,

If we consider the aspects of nature, and
apply them to this Territory, which we are
forced to do whether we fully understand
them or not, we find curselves compelled,
either to turn sa and get our living
by a wnndarinﬂ e, to leave the country,
or to upon lands not our own and take
therefrom the water by constructing
artificial channels and therein turn it on
to other lands also not our own; and thus,
by human effort, mp’:ﬁi water, an article
which had been wichheld by natural
causes, and an article, without which
it would have been, as I have before
said, impossible to cult.vate the soil. Here
then is one instance of an impossibility of
obser the lawa above mentioned; and
#s the settlement on the land conld not
have been made for the want of water, and
the water could not have been obtained
without a for¢, if the same rule is to be
observed bere as is observed in the Atlantic
States,

Again, This «:«:n:uztl:r{ﬂ,l though not as cold
as many in the East, is .yet 80 cold as to
prohibit all settlements without firewood.
This wood was not on theland; but it was
'n the kanyons. If, therefore, wood was
‘ntended to be withheld, it constituted
another prohibition t settling the
country, as settlements could not be made
without it. Here then is another impossi-
bility to be overcome. The same remarks
will apply to buﬂdinﬁl timber and consti-
tute a third 1mpossibility, Impossibilities
are not required in law to be overcome.
Constitutions, statutes, and decisions of
courts,
themselves void.
inapplicable, not void, |

By the Organic Act there were, in addi-
tion to the clauses I have before quoted,
other clauses to be neoficed. A Territory
was constituted, and a L:ghlﬂtiva Assemb-
ly was pruvided with anthority to legislate
on all »ightful’ subjects of lation. (See
the Act.) hat more explicit language can
be used to a people who at the time were ac-
tually settled on government land, than
this to anthorize them to remain there, and
settle the country? If one individual an-
thorized amother, though gratuitously, to
-,ettha and 11::111 on hisiia?d,tcnuld he, afberi
ward, maln & suit in trespass agains
him for 80 doing? I think not, Then
what becomes of the action for a for?
Where is it? The same rule applies to the

United States, to a State, a Territory, and

to less divisions, such apll@unliea, cities
and towns owning lands."*The reason is,
there is an authority given and it is imma-
terial whether that anthority be expressed
or implied, or whether it is gratuitous, or
given for a wvaluable consideration, The
rovernment having been orgamized by

ongress, with it came the maxim that the
salvation of the people™is the paramount

In this case

law. " Salus populi suprema lex . esty and
Necessitas imfueit privilegiwm mﬂvﬁ:ﬂ'm
privita. See Broom's Le Maxims 1, 9,
Taylor’s law, Glossary335. 472. I1I Bou-

viers Law Dictionary, 124, 146.—135. This
salvation, this mecessity is seen, felt and
realized here, though it may have escaped
the observation of )

ington. .Be that as it may with them, with
us it was then andit still is a mandate, ana
'ne which could not and cannot now be
lisobeved. 1If the time shall ever come

when impossible of execution are|
I call them t

@ Department at Wash- | way for the

T HE DESERET NEWS.

whmm ‘ wn in
this salus, this necessita: ), but
nnttﬁll then. BD;;?:I‘MI. maxim i l;
established n or proposition.
inciple O ml‘;w' unive t ',zmaﬁmitted as
He also says ma H!lil“l':ﬁhm ne-

what like axioms in geometry, XI BI.,
Com. 68, they are principles and authori-.
ties and a part of the general eustoms or
common or unwritten jaw,and are of the
same  stren as acts of Parliament,
M s of law are holden for la;:' The
apr tion of the maxims to the iz the
only diffienlty. - ol
I new call attention to such acts of the
Congress as have a bearing on this very im-
portantinquiry. - In so doing I first take
1nto consideration what was noticed in the
circular under No, 5, relating to swamp
lands, The language of the acts was
“swamp’ and “over flowed |
may be or are found uafit for cultivation.
These were granted to the in which
they were situated. See Lester’s land laws,
542, 9 Statutes at Large, 352, 319, 520. . One
was approved March 2Znd, 1849; the other,
September 28th, 1850; hence they were ex-
cluded by law from the control of Congress
and therefore excluded by the circular,
These lands and the lands in the kanyons
of Utah have this striking similarity: both
are unfit for cultivation. In other respects
they are dissimilar: there the lands are
low and swampy ; here they are high and
difficult of access. The material part is
th m botty unjlt for cultivation, - See 2.
Statutes at Large, 445, March 3, 1807. Con
gress passed a law pru'hlbiting settlements
on lands ceded or secured to the Uuited
States by any fore vernment or by
any State not previously sold, ceded or
leased by the United States until thereto
duly authorized aylaw, I call attention to
this act for the reason that it has an indirect
on this matter, In this it contem-
plated an authority by law of settling on
the lands of the United States; and, as I
have before said, the Organic Act must be
comnstrued to be an _mthuri:{ of law to ex-
plore, settle and occupy the lands here;
and in the'absence of Congressional legis
lation on the subject the legislative As-
sembly of the Territory, by virtue of is
general legislative anthority, could regu-
late :'hzll exploration, occupation and settle-
men

In May, 1830, nine years after Attorney
General Wirt expressed the cpinion above
referred to, Congress passed a pre-emp-
%{;n act. See Sec. 1 Brightley’s Digest

, Sec. 64; 4 Statutes at e 420. This
act provided for the purchase of the lands
of the United States by persons who were
in the ACTUAL cul'ivation and cccupancy of
suchlands. From that time until Sep'em-
ber 4,1841,thirty years a%and twenty years
after Attorney General Wirt expressed his
opinion, and ten years after the passage of
the act before quoted, making it penal to
cut timber on the public lands, several
laws were on the same subject, and
on the 4th September 1841, the present act
was approved, thus-se the policy of
the United States and establishing the
right, under certain circumstances and con-
ditions, for certain classes of ple to ac-
tually occupy thelands ofthe United States
with the right of ultimately purchasing the
same, See 1 Brightley’s Digest 472 Sec, 83,
All these require an actual oecupancy, an
actual settlementon the land, and the last
named act r‘dt{u!pe: a dwelling house to be
actually built thereon. |

Before passing to the homestead act, I
refer again to the opinions of the Attorney
Generals, and to the act of Congress, mak-
ing it penal tocot timber on the lands,
Noneof the pre~emption acts refer to the
acts of March 2, 1831, making it penal to
cut timber, nor do they exempt, in terms
from its operation, such settlers; mor do
they divest the title of the Uniled States
and vest it in the bona flde occupant, On
the con , the fee remains snbject to be-
ing divested on the compliance with the
law as to paymentand receiving the patent,
In 1833, two years after the passage of the
penal act, and three years after the passage
of t ;Pra.ﬂmptinn act of 1830, Atforney
General Taney referred to the opinion of
Attorney Gemeral Wirt and concurred

'therein; but he was silent as to the effect
the m]nal. and pre-emption acts would have
tenaing

ualify that opinion conecerning
lands actually occupied by honest settlers,
In 1845, twelve years later, and four years
after the act of Sept. 4, 1841, Attorney Geén-

eral Mason referred to the pre-emption set-

tlers and. recognized r.rights. . ‘This

recogniiion is'not directly foundin either

of these acts, yet it is eyidently, by aueces

sary implication, so to be construed when
all the acts are takén into consideration.
The homestead act also requires an actual
cceupancy and cultivation, (See Hawe's
Manual 174,) and an actual residence for

five years. . o} 000.1]

By the act 6f Congress, approved J nl,z 26,
1866, entitled ““An Aet granting the right of
wa%to ditch and canal owners oyver public
lands and for other purposes,” itis provid-
ed that the mineral lands of the public

lands,” which

\ly in view

domain, both surveyed and unsurveyed,
are hereby declared to be free and nPan to
exploration and occupation by all citizens
of the United States and subject to the local
customs and rules of miners, It is fur-
ther ed in Sec. 8 that the right of
construction of highways over
the public lands, not eresrved for public
uses, is hereby ted. And in 9,
that whenever, by priority of possession

of rights to the use of water for mining, ag-

‘Eﬁn;.'e ét’ bgt

riculture, mmgfactuﬁ‘;:g
have vested and accrued,
recoguized and acknowledged
customs, laws, and decisioos of courts, the

€s80rs umi owners of such vested rights

and the same are
by the local

01 other purposes |

shall be maintained and protected in the
same, and right of way for the construction
of ditches and canals for the purposes afore-
said is hareel:::r acknowledged and confirm-
ed, provided, bowever, that whenever,
afler the passage of this act, any person or

ns shall, in the construction of any
ditch or canal, injure or damage the posses-
sion of any settler on the public domain,
the party committing such injury or dam-
age shall be liable.

By reference o my former remarks it
will be perceived that I said, no clearer
prineiple of law existed, or one which was
more tirmly sustained by reason, by logic
and by common law, than for one individ-
nal without the consent, expressedor impli-
ed of another to go upon his land, and take
therefrom soil, mineral substance, water,
timber or do other damage than that, a
eivil suit for so doing might be maintained:

and that this applied to the United States
when they were owners of the land. I now
state thatthe converse of the proposition
is also true. If, therefore;the United States,
expressly or impliedly, authorize or per-
mit the citizens or other persons to go qun
and settle their land, whether for mining
agricultural or manufacturing purposes,
aud take therefrom timber, minerals, wa-
ter, or use other means to settle and oec-
cupy the same, that no civil suit for a torp
can thereafter be maintained against them
for so doing; on the contrary, vested rights
actrye to the settlers, And this doectrine
we imd expressly declared in the Aect of
July 26, 1
clared to be vested rights, and it vested they
are such as neither Congress, the President
or the officers of the laao or the couris can
leeally take from them. It is the duty of
the officers of the law not to make the law
but to enforce it; and the duty of the courts
when the case is before them, to decide
what the law is and render judgm&nt ac-
cordingly. - ' '

In my previous statements you remember I ex-

down
1821, coal, timber of all kinds, bui
v water from its natural ¢ taking
soil or minerals lands of the U

even including the building otdunu.nﬂus!nﬁ
water, all which, a8 the lawstood in wou
be correct. In 1845, Attorney-General

saw fit to concur with Attorney - General Wirt,
with the qualification of excl from -
ation pre-emption, or those who, in good faith,
had settled :IFont.ha land. This became the

of the law after 1821 and before 18(5. Since 1

a greater change has takan[plma. The coun-
try embraced in the trent{ln Gaude Louk Hid-

mdwhlch includes this Territory, has been oh-
. 1n much of this country precious metals
are found. A lsrﬁg extent of has no timber,

except on land wholly unfit for cultivation, as 1
have before stated; and on this the timber is very
poor in quality and quite insufficient in quantity.
he tillable Jand requires i tion, To meet
this new set of circumstances, Congress, follow-
ing the settlers and the public mind, has passed
these laws to meet the NECESSITIES of t.lg‘foo le.
In them they bave named every needed but
and timber:; without wood timber the
cannot be y nor the mines suecess-

fully worked, nor manufactories carried on.
With wood and timber all these olasses of indus-
y With the other privileges named in the stn-
can and will flourigh. 1Isit, therefore, rea-
sonable to suppose that Con intended to
withhold the use of wood timber from the
settlers in this mountainous n? And would
not Attorney-Generals Wirt, ey and Mason,
if they were now giving an opinion, based upon
the laws in force at times they wrote, con-
gidered in connection with the varled circum-
stances I have related, and the laws which have
since been passed, ndﬂpt the doctrine indicated
by Attorney-General Mason, exempting frn?: its
ration the rifhtu of pre-emptions? If so,

en does it not follow that the rights of miners,
the or‘iﬁhta of manufacturers and the rights of
ﬁﬂ turalists will also be exempt in countries
€ this, where neither wood nor timber grows,
a:caegt. ﬂocu]ﬁnﬁon on any of  the farming
land not the instructions of Nov. 4, 1870, in
substance, carry out and sustain mr view of the
subject? That says: “You will discharge with
my the d*utg oevolved upon you by the en-
circular, having due regard to the RIGHTS

OF HOMESTEAD AND PRE-EMPTION SETTLERS AND
THE CIRCUMSTANCES OF THE COMMUNITY, RE-
QUIRING A SUPPLY OF TIMBER FOR MINING, MAN-
UFACTURING AND OTHER BUSINESS PURSUITS."
This lJanguage is broad enough to include all the
necessities of the people here, and in meaning,
if notdn direct words, includes the right of farm-
érs and others to obtain their fuel and timber in
the ordinary and usual method hitherto adopted
for such purpose; else why use the terms OTHER
BUSINESRS PURSUITE? I see no necessity for in-
‘one part of the law of 18&, which

fringing u
2 pmlﬁ'b]:m the wanton destruction of the timber,

and which prohibits its exportation, but cutting
it for actual use here for MINING, MANUPACTU R—
ING AND FPARMING PURVOSES CAN NOT, 43 I have
said before, BE AVOIDL v.

Sec. T of the cireular says: “While thus liberal
to the honest settler, you chould be vigilant to
detect and arrest tﬁ
guise of a settler, may contemplate the SPOLIA-
TION OF TIMBER; and, unless ARRESTED, might
injure the PUBLIC INTEREST,” keeping constant-

the RIGHTS of the HONEST SEITTER
and the PREVENTION of SPOLIATI and
WANTON DESTRUCTIONR With this no fault ean
be found. If in any instance there has been
u
1

here wanton destru n!nr.s?out&%orexport-
ations of timber, it has notfallen €T Wy no-
tice. On the contrary it has been, I am quite
certaln, the desire of the community here to pre-
serve 1t for actual use. Toacecomplish this ob-

Ject, the Legislative Assembly, at an early day,

| ‘placed timber in the cafons,; as well as the water

the st ‘within the control of the County
Courts. This legislation has been before Con-
és8 for about twentg_geuru without any objec-
on on their part. e object of this was to
@ persons most interested and
information of its extent and of

the means of access, would haye its manage-

ment. - : |
With the as of the country in the Eastern
Em

States, where timber in sufficient quantities was
to be found on every farm, it was good sense to
require the pre-emptioner to take his fuel and
timber from the land upon which he had made
his declaratory statement; but with the aspect

€ SPECULATOR, who, in the |

in which these rights are de-

mirable wife; a kin

177
of the country here, where no timber exists ,
such a '

requlreuﬁit nm.la:reg'tmult is the
uintessence of ah ; g'ha ' ro
e United Statesown, Ehc in *tnmtpfnf gﬁ
common good; hereﬁ to take the timber as above
ThOhen the sratcn o . S s ancad
en m : A4tlon Was commen .
and when the mining interest was being devel-
oped in California and in otharupm inf
m upon the lands of the United States for
e n?nand occu and to obtain water
and fue hways, was a necessity. Not-
withstanding as soon as the ty wis
establi Congress recognized the right and

pos )y 1aw, 88 1 bef th
mtereetmﬁua mwu.{red.' h.Iht“ Flm sy Wrone

in my conclusions re ﬂgﬁm fuel a‘ndyﬂmbe:r
oo s o, 2a Tpefunnes conhd hus e Geuy
ce ro _ no-
tice, will confirm and establish t.hig' right in the
same manner and with like effect as it confirmed
and established the other rights. This being done, -
all these necessities will be overcome.
e Yours trnly,
: Z. |8Xow.
e el —

MORNING
Pucitic  GCoast Dispatches,

SBAN FRANCISCO, 11.—A d'eatruetlire
fire at San Bernardino at midnight on
the Sth instant destroyed six buildings

sl =

nucuﬂad by Ames & Co., Meyerstein &
Newberg, B. C. Boren, O. J. Cox and
H. Oliver. A large portion of the fur-

niture and merchandise was saved.
Five of the buildings with their con=
tents wére insured.

The Tatcson, Arizona, Cifizen of the 8d
instant says the patience of the settiers:
has been remarkable, bat the killing
of four good citizens, in San Pedro, by
In‘dim’wt:in dhl}va' been' fed and other-
wise provided for at eamp Grant, has
exhausted it. There is no Indian reser-
vation at Camp Grant, but a few hun-
geq Apaches recently uf:la ig

ere, pro peace, were an
recruited, and from thence went out to
steal and murder. Having traced the
guilty ones to their base of supplies
some two weeks ago the veitizens
were determined 10 make their
power felt, and on the 2Sth of April
& few of them, aided by 100 Papago
Indians started on their mission of
revenge and self protection. Early on
the 30th they dashed into the Indian
camp, killing 85 and taking 28 children

risoners. One horse, recently stolen
rom farmer Smith, of Tucson, was
captured; unbroken pack of centre
primed rifle cartridges, and a breast pin
worth 200 dollars, belonging to a wo-
man recently killed at Tabae, were
found on these Indians, making it s
matter of certainty that these Iudians

killed L. B. Wooster and the woman
on his farm.

AT twenty-five minutes past nius, this
mornin i y 10th) MRS, JANE JEN-
NINGS,wife of Brother Wm, Jennings,and
voungest daughter of John and Marv
Walker. Sister Jennings was bora as
Gingley on the Hill, Nottinghamsnire,
England, from whence she ered in the
season of 1850, was married to Bro, Jen-
ningsat St. Joseph, Mo., in the year 1851,
and came to these valleys in the fall of 1852.
She is the mother of 11 children, € of
whom are now living, the last being just
over two weeks old, From the time of the
birth of her youngest child up to last Fri-

day evening the deceased appeared to be
doing as well as could be expectéd under
the circumstancesy at that time, after par-

taking of a little food, she was seized with
vomiting, and for the next two days her
retching was so continuous that bus little
ifany food could be kept in her s '
Her health had been seriously impaired
upwards of a year ago, and at that time she
suffered from a severe pain in her stomach.
The disease from which she died is sup-
posed to be a recurrence of her former
complaint. Everything possible was done
to alleviate her sufferings and to savo her
life; of this she appeared fully conscious,
and no murmur esca her, She exhiblt-
ed great 'patience and fortitude, and when
administered to, her eyes looked the grati-
de which she was too weak to express
t evening she alluded to her childre
who bad gone, asthough she saw them an
said they wanted her 1o come fo them; but
she regretted to have to leave her hushand
and ‘children here, Her death was &s
though she had fallen into 8 peacefnl slawm-
ber, so quiet was her d ure,

An unobtrusive gentle woman, an ad-
and indulgent mother,
and an exemplary friend, Sister Jennings
was "beloved .and respectéd. by  all who
knew her.  Her death 13 deeply felt by the
family; and she will be missed by a arge
circle of friends and acquaintances, whose
sympathies will be arcused for her hus-
band ‘and children ‘whom she has laft
behind. Her faneral will take place at her
husbaud's residence at 1 p.m:. on Friday.

In this city, May 8, 1871, in ci;ii&?ga{!.
MARIA BERGETTA BORG, wife of L.
P. Borg, aged 32 years 6 months and & days,

Deceased was born in Ellings, Gylland,
Denmark; came to this valley in 1302, was
married in the same year and has proved
afaithful wife and loving mother, She haz
left four children, —[Cox.

-



