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of any former marriage which shall
havhavi been dissolvedeel by a validalidi decree
of a competent court nor to any per-
son by reason of any I1formerormer marriage
which shall have been pronounced void
by a valid decree of a competent court
on the ground of nullity of the mar-
riage contract

secbec a2 that the foregoing provi-
sions shall not affect the prosecution or
punishment of anany 0offenseoffenceftence already
committed against tkthe0 section amended
by the first section of this act

sic 3 that if any male person in
a territory or other place over which
fhehaethefae united statesslates have exclusive j mis
diction hereafter cohabits with moremure
than one woman he shall be deemed
guilty of a misdemeanor audand oninconcon
action thereof shall be punished by a
fine of not more than three hundred
dollars or by imprisonment for not
inoremore than six months or by both said
punishments in the discretion of the
court

secalc 4 that counts for any or all of
the offenses named in sections one and
enree of this act may be joined in the
samesauie information or indictment

secobeco 5 that in any prosecutionfolfor
bigamy polygamy or unlawfulua cohab-
itation under any statute of the united
slatesstates it shall be sufficient cause of
challenge to any person drawn or sum-
moned as a juryjurymaninanruan or taltaiesmau first
that he Is or has been living in the
practice of bigamy pamyramy or unl-
awful cohabitation with morewore than
eneenc woman or that he Is or has been
guilty of an offenseoffence punishable by
eitherelther of the foreforegoingolna sections or by
section fifty three hillhundredadred and liftyfifty
twotivo of uhethu Ite statutes of the
united states or the act of july first
eighteenz hundred andana sixty two en-
titledt tied an act to punish and pre-
vent the practice of polygamy
in the territories of the united
statesbaates and other places and dis-
approving and annulling certain actacts
otof the legislative Asassembly of the
territory otof utah I1 or second that he
believesbelleveaubelbei leveslevea it right for a man to have more
than oneone living and wife at
the same time or to liveliv e in the practice
of cohabiting with more than one wo-
man andanti any person appearing or of-
fered aaas a juror or and chal-
lenged on elthereither of the foregoing
grounds may be questioned on his
oath as to the existence of any such
cause of challenge and other evidence
may be introduced bearing upon the
question raised by such challengerchallenge and
this question shall be tried bvby thecourt
but as to the first ground ofol01 challengechallchailengeeuge
bea person challenged
shall not be bound to answer if he shall
saytaysay upon his oath that he declines on
the ground that his answer may tend
to criminate himself and itif he shall
answer aaas to said first grougroundlidrid his an-
swer shall not be given in evidence in
any criminal prosecution against him
for any offenseoffence named in sections
one or three of this act but if he de-
clines to answer on any ground he
shallshail be rejected as Inicompetent

secabcessec G that the president Is here-
by authorauthorizedMd toetoggrant ainamnestynesty to uchhuch
classes of offenders guilty of bigamy
polypolya ramy or unlawful cohabitation
before the passage of 1thishis act on such
conditions and under such limitations
as he shall think proper but no such
annesty snail have effect unless the
conditions thereof shall be complied
with

sidesice 7 that the issue of bigamous
or polygamous marriages known as
mormon marriages tn cases in which
such marriages nave been solemnized
according to the ceremonies of the
mormon sect in any territory of the
united statesslates and such issue shall
havehav e been bornboru before the first day otof
january annoauno domini eighteen hun-
dred and three arearc hereby
legitimated

SEC 8 that no polygamist biga-
mist or any person cohabitingconabiting with
more than one woman and no woman

with asbyabsy of the
as aforesaid in this section in

over whichich
ittu united statesstaves uvehave exclusive jurisjurls
diction shall be entitled to yolevole at any
election held in auyany suchanch territory or
other place or be eligible fforloror election
or appointment to or to be entitled to
hold any office or place of public trust
honor or emolument in under or tor
any such territory or place or under
the united states
1189SEC 9 that all the registration

and election officers of every descrip-
tion in the territory of utah are here-
by declared vacant and each and every
duty relating to the registration of
voters the conduct of elections the
receiving or rejection of votes and the
canvassing and returning of the same
and the issuing of certificates or other
evidence of election in said territory
shall until other provisions be made
bytheby the legislative assembly of said
territory as Is hereinafter by this sec-
tion provided be performed under the
existing lawslawa of the united states and
of said territory by proper persons
who shall be appointed to execute such
offices and perform such dutiesdalles by a
board of five persons to be appointed
by the president by and with the ad-
vice and consent of the senate not
more thantuan three of whom shall be
members of one political party and a
majorityof whom shall be a quorum
theaherhe members of said leardloard so ap-
pointed by the president shall eachesch re-
ceive aft salary at the rate of three
thouthousandsandsaud dollars peperr annum and shall
continue inotirotin officeliceilce until the legislative
assembly otof said territory shall make
provision I1or filling said as here-
in authorized the secretary of the
territory shall be the secretary of said
board and keep a journal of its pro-
ceedingsce and attest the action of saidbald
board under this section the canvass
and return of aaltheallail the votes at elections
in said territory forlor members otof the

legislative assembly thereof shall al-
so be returned to said board which
shall canvass all such returns and issue
certificates of election to those persons
who beingwag eligible for such election
shall appear to have been lawflawfullyally
elected which certificates shall be the
only evidence of the right of such per-
sons to sit in such assembly provided
that said board of tivelive persons shall
not exclude any person otherwise
eligible to vote from the polls on ac-
count of any opinion such person may
entertain on the subject of bigamy or

shall they refuseuse to count
any such vote on account ot the opin-
ionionlon of the person casting it on the sub-
ject of blamybigamy or polygamy but each
house otof such assembly after its
organization shall have power to de-
cide elections and qualifica-
tions of its members and at or after
the first meeting of said Legislalegislativetivi
assembly whose members shallshail havenave
been elected and returned according to
the provisions of this act said legis-
lative assembly may make such laws
conformable to the organic act of said
territory and not inconsistent with
other laws of the united states as it
shall deem proper concerning thethe fil-
ling of the offices in said territoryterri tory de-
clared vacant by this act

section 2 of the revised statutes
whirh the foregoingfore g act amends reads
as follows I1 ieveryV

leryiery person having a
husband or wife livinliving who charrmarriesiesles
another whether married or single in
a territorybry or other place over which
the united states have exclusive juris-
diction Is guilty of bigamy andana shall
be punished by a finehue of not more than
five hundred dollars and by imprison-
ment for a term not more than tivelive
years but this section shallshail not ex-
tend to any person by reason of anyary
former marriage whose husband or
wife by such marriage is absent for
livefive successive years and ignotIs not known
to such person to be living nor to any
person by reason of any former mar-
riage which has been dissolved by de-
cree of anc competent court nor to any
person by reason of any former mar
ariage which hashaa been pronounced void
by decree of a competent court on the
groundround of nullity of the marriagemarrlage con-
tract

at the time of the passage of the act
of marchNiarch 121 1882 the qualifications of
voters prescribed by the territorial
legislature whose right to do so was
conferred by the organicoi tic act of utah
were as follows if males they were
required to be citizens of the united
states over twenty years of age

I1 and constant residents in the territory
4 duduringI1 r i

11g ththe six months next preceding
the election and no person was to be

I1 deemed a resident unless hohe was a tax-
payerJ p ter inu the territory if females
theyeer

Y were required to be of theth
age otof twenty one years resident

I1 in the territory six months next pre-
ceding the election and born or nat-
uralizedzed in the united states or the
wife widow or daughter of a native
born or naturalized citizencitizerr of the uni-
ted states actaattoto establish a territorial
government I1foror utah approved septem-
ber 9 1850 9 statsslats comp
laws of utah 2876 p 6688

at the same thue theretherewaswas also in
force chap 12 of the laws of utah 1878
providing for the registration ot01 vo-
ters and to further regulaterw the man-
ner of conductingI1 electionsclatious in that
territory

that act contains the following pro-
visions

that the assessors in their respec-
tive counties are hereby constituted
the recrelistratton officers and they are
requireddequised to appoint a resident deputy
la baceachh precinct to assist in carryingfout the provisionslonsions of this act and be-
fore the first monday in june 1878 in
person or by deputy they shall visit
every
makewake careful inquiry as to any or allailallail
persons entitled to vote and each as-
sessor or deputy in all aises
certain upon what groundround suchuch person
claims to be a votervoter and he shall re-
quireaire each person ecentitledtitled to vote andzarignarl g to be registered to take and
subscribe in suettasubstancenceace the following
oath or affirmation
terriTERniterritoryTOrY OP UTAHurah 1

comity sa
1I being arst duly sworn depose

and ssayay that I1 am over twenty one years of
aagee and have resided in the territory otof
utahutah for six months and in the pieprecinct of

one month next precprecedingedin the date
hereof and if a male am a native born
or naturalized as the case may be citizen
of the united states and a taxpayertax payer in this
territory or ifit a female I1 am native
born or naturalized or the ainwirewiteife widow 1

or daughter as the case may peaheabe off a
native born or naturalized citizen otof the
united states

subscribed and sworn to before me this
day A 1 IS18

assessor
upon the receipt of such

tthehe assessor as aforesaid shall place
the name 0off such voter upon the reregiswisgis
ter list of the voters of the county

SEC 2 it shall also be the duty of
the assessor of each county in person
or by deputy at the time oiof making the
annual assessmentmt for taxes lain each
year beginning in 1879 to take up the
transcript of the next preceding regis-
tration list and proceed to the revision
of the sameysame andancl lorfor this purpose he
shall visit every dwelling house in
each precinct and make careful in

ulry if any person whose name is on
hisis list has died or removed I1fromroin the
precinct or his otherwise disqualified
as a voter of such precinct and if so
to erase the same cheref rom or whether
anyaby quailqualifiedfled voter resides therein
whose name Is not on his list and if so
to add the same thereto iin tlethe
as proviprovideddiadid in the preceding section

SEC 3 it shall also be the duty
each assessor ia person or by deputy
during theweekweekweeR ccommencingommen cingclug the
monday in june of0 each year at

office to enter on his registry list the
namenanie of any voter that may have been
omitted on suchlich voter appearing and
coapcompcomplying with the provision of the
first section of this act required of
voters for purposes

11 SECec 4 upon the completion of the
list it shall be the duty of each as-
sessor as aforesaid to proceed to make
out a list in alphabelalphabeticalcicil order for
each precinct containing the names of
all the registered voters of such pre-
cinctt and shall on or before the first
day of july in each year deliver all of
said lists and affidavits to the clerk of
the county wurtwart

SEC 5 the clerk of the county
court shall deliver to the assessor the
registry lists whenever necessary fortor
the revision thereof or adding names
thereto and the assessor in person or
by deputy shallshail duringdurina the week com-
mencing the second monday in sep-
tembertetteiriber in the year 1878 and every
second year thereafter enter names of
voters in the registry list in the man-
ner providedTed in section three of this
act and upon the list being completed
proceed as required by section four ol01
this act provided that in such case
he shall deliver the lists and atildavits
on or before the loth day of october in
each year

SEC ti voters removing from one
election precinct to another in the
same county inaymay appear before the
assessassessor at any time previous to the
delivery of the registry list to the clerk
of the county court andanti have their
names erased and they
may thereupon have their names reregis-
tered

Is
iuin the precinct to which theytiley

may remove
SEC 7 the clerk of the county

court shall file and carefully preserve
all said affidavits and registry listsand
shall make a copy of each precinct
registry list and cause the same to be
posted up at least fifteen days difobeforere
any election at or near the placepie 0off
election and shall make and ttransmit
another copy to the judges of election

SEC 8 the clerk of thetile county
court shall cause to be printed or writ-
ten a notice which shall designate the
offices to be filledtilled and stating that the
election will commence at desig-
nating the place for holding the polls
one hour after sunrise andad continue
until sunset on the day of 18
naminenaming the day of election datdateded atat

A D 18 blerklerk ajorthejhcthc14acounty courocourt
I1 A1 copycopy of which shall be posted up

at least fifteen laysclays before the election
in three public places in said precinct
best calculated to lvegiveive notice to all the
voters it shallshail aisolaloalso be the duty of the
clerk of tire county court to give notice
on the lists so posted that the senior
justices of the peace for said precinct
will hear objections to the right tto0 vote
of any person registered until sunset
of the liffifthth day preceding the day of
election said objections shall be
made by a voter in writing
antiami delivered to said justice who shallshail
issue a written notice to the person
objected to stating the place day and
hour when the objection will be heard
the person making the objection shall
serve or cause to be seivel said
notice upon the parpersonson objected to
and shall also make returns of such
service to the justice before whom the
objection shall be heard upon the
hearing of the case itif said justice shall
find that the person objected to is not
a qualified voter he shall within three
days prior to the election transmit a
certified list of the names of all sucsuchh
unqualified persons to the judges of
election anuandand said judges shall strike
such names fromfroin the reregistrychitry list be-
fore the opening of the pollspolis

SECiEc 9 the county court shall at
its first session in june ol01 each earear
appoint three capable and discreet
persons in each precinct in thetile countycou ritY
one at least of whom shall tu utot I1viluliv
political party that was iuin theuie minor-
ity at the last previous elecclecelectiontion ilit ansanya in
such party there be in such aitlitit eldorind
to act as judges of general aintaim
elections and they shall lc
of the persons appointed luto onule
and the other two to act as merkwerk8 cfcl
eadsadea d elections and the clerk ofok saldsaid
court shall make out certificates of
said appointments and transmittranimit the
same by mail or other safe conveyance
to the persons so appointed

to entering upon said office shallshail
take and an oath to the effect
that they will well and faithfully per-
form all the duties thereof to the best of
their ability and that they will studi-
ously endeavor to prevent any fraud
deceit or abuse at any election over
which they may preside if in any pre-
cinct any of such judges decline to
serve or falltall to appear the voters of
said precinct first assembled on the
day of electionelectlonion to the number of UKx
at or immediately after the time desidesig-
nated

1I1
for opening the ppolls0lisits may elect

a judludgejudge 0orr judges to fill the vacancy
andand jethehe persons so elected shall qualify
as hereinbefore provided

sections 10 and 11 prescribe howbow bal
lotidt boxes keys etc shall be procured
and provide for envelopes and ballots
till1113andd for keepinkeeping the boxes during ththe
voting and until the canvass and sec-
tion 12 provides how the judges shall
keep lists etc

SEC 13 every voter shall designate
on a single ballot written or printed
the name of the person or persons
voted forofor with a pertinent desidebidesignationnation
of the office to be filled and when any
question Is to be decided in the affirm-
ativeactivee or negative liehe shall state thetile pro-
position at the bottom of the ballot
and write yes or no as he
may desire to vote thereon which bal-
lot shall be neatly folded and placed in
one of the envelopes hereinbefore pro-
vided for and delivered to the
ing judge of election who shall in the
presence of the voter on the name of

the proposed voter being found on the
registry list and on all challenges to
suksuchsulh vote being decided in favor of
such voter deposit it in the ballot box
without any mark whatever beinbeing
placed on uchsuch envelope otherwise the
allotballot shall be rejected

the remainder of the act relates to
the canvass returns and certificates
of election A

march 23ad 1885

mr justice MATTHEWS after making
the foregoing statement delivered
the opinion of the court
these cases although actions at law

were not tried by jury and therefore
aretire rightly brought here by appeal ac
cording to the provision of the act of
congress of april 7 IS stat pt 3
p 2721 supplement reveov stats 12
stringfellowstring fellowv cain 99 U S gioglo bechthecht
boughtonV U S io woolfif V
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the wrong complained of in each
case by the respective plaintiffs is that
the defendants and each of them in-
tended to wrongfullyullyally deprive the plain-
tiff of the elective franchise in said
territory wilfully and maliciously bdby
the acts and in the manner afoaforesaidresal
refused the plaintiff registration as a
voter at the said registration com-
menced on the second monday of sep-
tember 1882 and deprived the plain-
tiff of the right to vote at thetiie electionelectiaelec tio n
held in said territory on the ath day of
november 1882ISKI and at all elections
under said registration

the acts which it Is alleged were
doue by the five defendants as a board
of commissioners or Canvassers un-
der the lavylaw of march 22 1882 and which
contributed to the wrong and consti-
tuted part of it arearc that they prescribed
as a condition of registration an un-
authorizedauth iced oath set butout in the com-
plaintfiapil tir in a ruleruieru ie promulgated bothernby them
for tlthe government of the registration
otofficerslicer and1nd ththatit the deputy registra-
tion adeerofficer having in obedience ioto such
rule acting under the directions of
the other defendants wilfully and
maliciously refused to receive the aff-
idavit tendered by the plaintiff in lieu
of that prescribed by the ruierule of the
doardboard and to register the plaintiffPlaiD tiff and
that the county registration officer on
appeal having refrefusedused to order other-
wise tilethe board of commissioners also
refused to reverse and correct these
rulinrulings and to direct thejhb registration
of ilishiisthe plaintiffs respectively but af
firmed and approved the same

but an examination of the ninth sec-
tion of the act of march 22 pro-
viding fortor the appointment and pre-
scribing the duties and powers of that
board shows that they navehave no I1func-
tions

unc
whatever in respect to the rregis-

tration 08of voters except the appappointat
jentof officers inin place of those pre-
viouslyv authorized whose offices are by
that section of the law declared to be
vacant and the persons appointed to
succeed them are not subject to the
direction and control of the board but
are required until other provisionp be
made by the legislative assembly of the
Terrterritoryllorilor to perform all the duties re-
latingatle111 tto the registration of voters

under the existing laws of the
united states and of said terr-
itory the board are not
authorized to prescribe rules for gov-
erning them in the performance of
these duties much less to prescribe
any qualifications for voters asasaa con-
dition of reregistration the statutory
powpowersaers of inthetee board are limited to the
appointappointment of the registration and
election onieogleofficersers authorized to act in
the first instance under the law until
provision is made by the territorial
lelegislature for the appointment of
theirtheir successors and to the canvass of
the returnreturns andsand the issue of certificates
of election to those persons who be
ui eligible for stichsuch election shall ap

beubenpeapenpta to llave lieenbeen lawfully elected
the brovko in wetillii section does indeed
leclaredeclare that saldfald board of five per
hohsotts hailshallt notnut exclude any person

eligibly to vote from the
pollspulls on account of any opinion such

oiaolt may entertain on thetile subject of
bbigamymyoror polygamy but inthelathein the ab
sense of any general andaud express power
over thetila subject of declaring the quali-
ficationfi of voters it is not a just in-
ference from the words of this pro
viso that it was intended to admit by
implication the existence of any au-
thority in the board to exclude from
re or the right to vote any
personerson whatever or in any manner tocineninedefine and declare what the qualifica-
tions of a voter shall be the prohibi-
tion against excluding any person from
the polls for the reason assigned
must be construed with the additional
injunction nor shall they refuse to
count any such vote on account of the

of the person casting it on the
subject of bigamy or polypolygamyamy I1 to
apply to the action of the board in can-
vassing the returns of elections made
to theinthem by the officers holding such
elections or if it includes more it is
to be taken as the announcement of a
general principle to govern all officers
concerned in the registration of voters
or the conduct of elections

it follows that the rules promulgated
by the board prescribing the form of
oath to be exacted of persons ofofferingcerinferin
to register as voters and which con-
stitute the directions under which it I1is
alleged the registration officers acted
were without force and no effect can
be given to them it cannot be alleged
that they had the effect in law of pre-
venting the registration of the plain-
tiffs for the registration officers were
not boundbound to obey them and if they
did so they did it in theirtheir own wrong
there was no relation between the
board and the offommmeersofficers appointed by
theria of principal and aagentent so as to
make the membermembers of the former liable
for what the latter may have illegally

done under their instructions andenoeino connection in law be-
tween the acts ofOJE the board as charged
and the wrongs complained of

the judgment in favor of the defen-
dants compo in the board of com

their demurrer there-
fore was rightly renderedbendere

the cases as to the other defen-
dants the registration onilofilofficerscers stand
on different principles if they were
merely ministerial officers and if they
have deprived the respective plaintiffs
of their right to be registered as voters
in violation of law they may be re-
sponsible in an action for damages
whether they are so must depend in
the first instance not upon what they
have done or omitted but upon the
question whether the plaintiffs have
severally shown themselves entitled to
the right of which it is alleged they
were illegally deprived

and in entering upon the considera-
tion of this point it is to be observed
in the first place that the pleader has
not in any of the complaintcomplaints alleged
as matter of fact that the plaintiff was
a legally qualified voter entitled to be
registered as such ilehe has preferred
in each case with variations to suit
the circumstances to aver the exist
encao Sspecific enumerated qualifica-
tions attheand the absence of specific and
enumerated disqualifications leaving
it to be inferred as a matter of law
that the plaintiff was a legally quailqualifiedflea
voter and entitled to be registered as
such that legal inference is neces-
sary to completecomple6 the case as stated
and the sufficiencyclency of the statement
must depend on whetherbether all the posi-
tive qualifications required by law are
alleged to have existed and all the
qualificationsdisqualificationsdis affixed by law have
been

to ascertain this we have to compare
the allegations of the complaint in each
cascase withelvith the requisitions of thelahthe law
and bbyy construction to determine
whetherwhet er they conform

so far as the requirements of the law
existing at the time of the passage
otof the act of march 1882 and
which continued in force concurrently
with that are concerned there is no
difficulty each of the plaintiffs is
shown to have been a qualified voter
unless disqualified by the latter act
the only question is whether they have
brought themselves within the mean
ingin of that act the language on
which the questions arise occurs inin the
ath section and is that no poly-
gamist bigamist or any person co-
habitingha with more than one woman
and no woman cohcoharitingaHting with any ofof
rhethe persons described as afoaforesaidresal in
this section etc that is with any
polygamist bigamist laror person co-
habitingha with more than one woman
shall be entitled to vote at any election
held in the territory

in the casecasa in which mary ann AT
pratt is plaintiff she clearly excludes

fromirom the disqualifications of
theacehe act she alleges in her complaint

that she is not and never has been a
bigamist or a polygamist that she iss
the widow of orson pratt sen who
ditdied prior to the day of march
1882 after au continuous residence in
said territory of more than thirty
years and that since the death of her
said husband she has not cohabited
with any man

the same is true in reference to the
allegations of the complaint in the
caseincase in which mildred ERanE dallandand
her husband arcare plaintiffs they are
6 6 that the plaintiff mildred EEEandallrandall
fforor more than three years last past has
been and is the wife of the plaintiff
alfred randallranEandalldali who is and prioronnor to
march 1882 was a native born
citizen of ttuele united states of ameri-
ca that she has not on or since march

issy18821 cohabited with any bigamist
polygamist or with any man cohabit-
ing with more than one woman that
she is not a bigamist or polygamist and
never has been a bigamist or polygam-
ist and has not in any way violated the
act of congress entitled an act to
amend section of the revised
statutes of the united states in refer-
ence to bigamy and for other pur-
poses approved march 18821 11

the requirements of the eighth sec-
tion of the act in refereference to a
woman claiming the right to vote are
that she does not at the time she
offers to register cohabit with a poly-
gamist bigamist or person coliacohabitingbiting
with more than one woman and it 1is
sufficientplentalent if the complaint denies the
disqualification in the language of0
the act these requirements are fully
met in the two cases just referred to

the case of elleneilen C clawson is dif-
ferent in the complaint filed by her-
self and her husband it is allegedallege that
she is not and never has been a bigbiga-
mist

a
or polygamist and is not cohab-

iting and never has cohabited with anyflay
maman except hertier husband the co plain
tiff herein to whom she was lawfully
married more than ftfifteenft en years ago
and of whom she is the first and lawful
wife that the plaintiff hiram B claw-
son kaslashas not married or entered into
any marriage contract or relation with
any woman within the last six years
and has continuouslycontinuouslv and openly re-
sided in the city of saltsait lake in said
territory of utah for more than twen-
ty years last past

it is quite consistent with these
statements that thothe husband of the
female plaintiff was at the time she
claimed registration a bigamist or a
polygamistpolygamist or that he was then cohab-
itingI1 with more than one woman and
that she was coliacohabitingbiting with him at the
same time she would be on either
supposition expressly disqualified
from voting by the eighth section of the
act of march 1882 and she does
not negative the fact

it cannot therefore be inferred that
she was a lawfully quailqualifiedfled voter
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