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THE hilesHIDES OASECASE

JUDGMENT OF eheTHE LOWER
afFEDeed

lo10 the supreme court of utah Tarritorystonys
juno termwerm 1879 united slatesstates respon-
dent vavs john miles appellant appeal
from third DIslisdistrict court
boremanBorenaanraan justice delivered the

C opinion of thothe court
the SpappellantDeRant was indicted and

convicted of the crime of bigamy
and from the judgment in this re
I1 he has appealed to this court

the firstfinst assignment of error was
that the court erred in allowing
the attorney for the united states

1 to ask the jurors or any of them if
they believed in polygamy or that
he or they belonged to the mormon
church or allowing any questions
as to the religious belief of any ju-
ror

T the criminal procedure act says
that a particular cause of challenge
is for the existence of a state of
mind on the part of theathejuroruroruron which
leads to a I1justast inference in refer-
ence to thuthe case that he will not

s act with entire impartiality which
is known in this act as actual bias

becsec second clause laws of
utah p

A religious belief takes strong
upon the individual ifa per

son believes it iaIs his religious duty cr
privilege to do an act he would not
usica a consequence look upon said

F actnot as criminal looking upon the
act asinnocent he would natural-
ly but perhaps unconsciously be
averse toto inflicting punishment

he would not like to find
a man guilty of a crime for doing
that which he thought theAlmighty
authorized him to do in such a
caselecase he would naturalnaturallylyleanlean to-
ward an acquittal and would pos-
sess thatthai state of mind which would
leadlend to a just inference that he
would not act with entire imparti-
ality in the case

the inquiry as to whether the
araon onneofferedered as juror was a mem
bor of the mormon church was ofif
the same character as that respect
ing his belief both questions go to
the belief it is one of the leadinleading
doctrines of the mormon churcochurch
that polygamy is divinely appoint-
ed and that it is ordained of nodhod
and to beba reverencedreverenced as such it laIs
likewise one of the cardinal teach
ingsinra of that church that as it 19

gods law it is above mansmana law
aandnd that when the practice comes

ititanin conflict with the laws of the
land the laws otof the church must
be obeyed and the laws of the land
disobeyed

4 one belonging to a church hold-
ing the offense charged to be of di-
vine sanction and above the civil
law might also be influenced by
the probable action of hisbis church
toward him if he failed in the jury
box as well as elsewhere to uphold
its doctrine

but all of the jurord to whom
these questionsom were asked and who
were excluded were in the first
placelaceiaco challenged for actual bias and
the challenge submitted to
appointed by the court these

in each instance found the
challenge true and their decidecisionsign
waswaa final these questions there-
fore were not material nor import
ant the court and the parties
were bound by the decision of the

for the statute says that if
the find the challenge trutrueelai the juror must babe excluded
crim procedure secsee laws

of utah 1878 p
it iiIs claimed however that thetho

court had no authority for appoint-
ing in the selection of ju-
rors thetho territorial statutes are to
control the courts when there Is no
conflict with the united states
statutestatutes U S vs reynolds U
S supreme court but not yet re-
ported clinton vs englebrecht
13 wall

oarour territorial statute the
criminal procedure act of 1878

requires the court to appoint
when the challenge is for actual
bias and the challenge is denied
laws of utah 1878 ppap 11233 we

do not therefore beeeee that there
was any error committed by the
court in appointing the

the indictment charges the becseesec-
ond marilage to have taken place
between appellant and carolineCarolioo
owens but it iaIs alleged that her
name is caroline owen mailemalle or01
caroline owen thetho name of this
party after adoption by her uncuncasle
WAS that of caroline owen and
such wasivas the name that she was
known by and she was not
cnown aftafterwards by the campnam
of idaile the offensesonnenoffensesiaBeSia suffi-
ciently described there Is no
evidence or claim that the ap-
pellant wai misled 49 to the person

intended especially when in the
appellants brietbrie it is stated that

the alleged second marrimarriageageyagel is
admitted this is not the case of a
mistake in the defendantdefendantsys name
dutput itif it were tho description
would have been sufficient and the
variance immaterial the names
of owen and owens have the same
sound state vs havely mo

it is claimed that caroline owen
being a party to the second mar-
riage was an accomplice and that
the court should have instructed
the jury not to convict on her tes-
timony unless corroborated by
other witnesses under thathe united
states statute against0 bigamy or
polygamy there iaIs nomo such thing
as an accomplice it is unknown
to thothe law

phillipsphillipa sayssaya that an accomplice
in all cases expects to earn a par-

don audand hence such testimony
neelneeda to be corroborated the
temptation to commit perjury be-
ing BOso great where the witness by
accusing another may escape him-
self 11 phill ev ppap

the reason of the rule failing the
rule itself falls in the instance be-
fore ua no sucheuch temptation could
influence the witness nor could
any hope of pardon I1 bheshe had cocom-
mitted

m
no offenselenseof and could not

commit the offeneeeneo charged against
the defendant

thetilo allowing of questions to be
put to witness D lelJELhuelinWells respect-
ing the dress or robes of thetho persons
visiting the endowment house is
assigned for error

all marriages in the endowment
homehoupe as shown bytheby the testimony
are clandestine and performed under
cover of sworn secseesecrecy direct tes-
timony is therefore extremely diffi-
cult of access and hence every
fact going to show the object of the
gattys visit becomes material if
it were necessary that a peculiar
style of dress were worn in casCABcase0 pfaf
marriage it was proper to show
what that style was if the party
were dressed according to the re-
quirementsquire ments in case of marriage the
presumption would be that she was
there for that purpose if she were
not dressed in the mode required
the presumption would be that she
was not there for the purpose of
marriage with this view the ques-
tion was certaceitacertainlyluly proper
it Is saideaid that the first marriage

was the corpus delicti and must be
clearly proven before confessions or
admissions of the defendant canran be
admitted in evidence such a rule
cannot apply to bigamy or polyga-
my cases but only to those where
the deed the corpus delictidelic is one
thing and the factface as to who did the
deed iaIs another in bigamy or
polygamy cagescases these two facts are
not separate and distinct but one
and the same the crime iaIs not
committed at all if the defendant
did not commit it it requires his
participation to constitute and com-
plete the oflenselenaeense

it is however strenuously con
tended that the declarations con-
fessionsfes or admissions of the pris-
oner are not alone sufficient proof
of the flfirstrat marriage if the sur-
roundingssoundingsroundingsdIDgS of such admissions show
them to navehave been deliberate they
would be sufficient to support a
verdict of guilty greenleaf says
that marriage may be proved by
the deliberate admissions of the
prisoner 3 gr ev secsee we
are entirely without statute upon
the subject of marriage and the
manner of its celebration and the
proof thereof are left as at
law As no special ceremony is re
quiren at common law no proof is
required to show whether any was
performed or not the only ques-
tions to be determined in this re-
spect were whether defendant and
emily spencer were ever married
and if so was such marriage prior to
thai between defendant and carrie
owen0wen the existence of such prior
marrIamarriagegemaymay be bbownshown by evi-
dence of facts from which it may
be inferred 1 I bou just
bishop st crimes secsee 1I bis-
hop M D sees

that the prisoners deliberate ad-
missions are facts from which the
marriage may be inferred is as we
believe well established and sup-
ported by the later EDenglishlish as wellweil
as american authauthoritiesces and
rule does not seem either unreason-
able or unjust butbat eminently pro-
pererrandand right 1 I1 bishop lylmadad
becsecc whartonsWhVb artons am cr
law seesec 2631 1 philsphile on
side page ai211 gror ev g

notel 21 Staratarkieskles Eevv 6 am
ededi C I1 russell on

notenotess Murtamurtsghys casecasa 1 ash-
mead vs Hallahailanhenlenlon
bandsandS and BP warners caiscase0 2J
va erases 95 comcorn yss onealonell
17 mattanwattanGrattanaltan

4 mccord 8 carolina hilhll
case a3 bichbiehrich regius vs

bommonbomSom sto 47 EB C ii wol-
verton vs state 10 ohio cay
fordsforda cae 737 greenleaf meue 57
Harnhangarsr case 11 maine state Vs

19 maine jackson
vs6 people 20 beamseam 1 qu ln vavs
state 46 ind I1 state vavs seals
IG16 inantlti arnold vs state 6353
ga brown vs state 6252 ala

vavs state 30 ala
comcorn vs jackson 11 bushbash ky

williams vave state 64 ala
the defendant on nurnumerousairous oc-

casions deliberately admitted and
declared that emily spencer was
his wife he introduced her em-
ily to various persons as his wife
hefie saidbaid of her gheehe is my wife
and also you are my wife onoa
the bamesame evening at angus can-
nons he spoke of her again as his

first wife saying thac heho was
not going to put his first wife out
of the house the first night they
were married ac he also said
that if hohe could not dance with
his wife emily he would not
dance with any one going back
a little we find that immediately
after coming out of the endowment
house on the occasion of the mar-
riage orof himself and carrie owenowenj
tilethe defendant declared to carrie
owen that the marriage between
himself and emily had already
taken place whence came to the
room of carrie late at night evi-
dently from the room of emliyemily his
language indicated the same thing
he afterwards baidsaid to carrie 0owenwen
1I have never admitted to you be-
fore thatthai emily spencer is my first
wife you araare only my second

but thorethere is no witness
about to hear what I1 am telling
you he repeatedly spoke to herhr
of emily as his first wife

thesethose samp lesoflesot defendant ld ad-
missions of the first marriage taken
with the surroundings show that
they were not idle remarks but de-
liberate

de-
liberato statements of a tactfact in
the case at bar the verdict of the
juryjurys however does not depend
alone upon the admissions confes
biens or declarations made by the
defendant but saidhaid admissions and
declarations are corroborated by a
variety ot circumstances for ex-
ample prior to the marriage with
emilyemliy spencer the defendantsdefendanta
conduct showedsnowed that such mamarriageariage
was long contemplated and thathat
too as a first marriage the de-
fendantfenoencarrledantdaut and emily cacar-
rie owen and julia spencer call-
ed upon john taylor the head of
the so called church of jesus
christ of latter day saints to
take the counsel of the head of
their church as to the precedence
of these throethree girls ifit they should
marry the defendant taylor waswets
the highest authority in the church
and his decision was final and con-
clusiveclusive as the parties believed he
told them that the order was that
the oldest must be the
the precedence was controlled by
the relative ages of the girls and
that emily spencer being the old-
est must be the first wife if they
married and carriecarrle owen should
be the second wife defendant
said that he must obey counsel and
marry emily spencer as his first
wife thisthia was in accordance with
the desires of the defendant
throughout although hohe feigned
otherwise to carrie owen in re-
spect thereto

the priority or precedence of
emily spencer over carrie owen
was talked of in the presence of the
defendant as appears by katie
conleyscolleysConleys testimony it was set-
tled and well understood between
the parties before they went to the
endowment house that emily
spencer was to be the first wife and
carrie owen was to be the second

the day that emily was seen in
the endowment heuseheusa was the day
agreeagreedduponupon for her marriage asa
well as that of carrie owen

the defendant persisted in taking
emily spencer to the reception
party at angus cannons notwith-
standing the protests of carrlecanie
owen hohe claimed that she temi-
ly

mi
was his wife alidand he would take

her thre whilst at the reception
he treated emily as his wife recog-
nizing her as such taking her part
as against carrie owen and
reproving carrie owen for her
course toward emily when carries
whole conduct was prompted
wholly by the very fact of his
claiming Fmemilyemliyemilyllyily of herbhereherselfelfeif
to bobe his first wife

he led emilemliemilyemliy and carrie to the
J mirrlmarriageage supper that evening and

0otherwisetherwise acted towards emily as
hhibhiss wife

the place of marriage t of all
marriages accordaccordingipg to the require

mentmont of thetho mormon church iais
the endowment home personspersona
gotgott treforfre for two purposes to witt
to take their endowments and to be
married it was necessary that the
endowments be taken before mar-
riage in taking their endowments
and in being married a peculiar betpet
of gargarmentsmentis orgr dresses wakwaawaswab neeneces-
sary

es

emily spencer had taken herenher en-
dowmentsddow ments prior to that time in arl
similar house at st george she
would therefore not go to the en-
dowment houe inisaltsaltbalt cuy
to take her endowments she was
however seen there dressed in thia
peculiar manner required of parties
taking endowments or gogettingbiting mar-
ried and as she could not have
been there for the purpose of taking
her endowments the conclusion in
connection with other cirera
stancesetancea would seembeem to bobe inevita-
ble that she was there for the pur-
pose of marriage she could havehaye
been there loftor no other purpose

Eemilymily spencerripencer and defendant
were not married on that day after
his marriage with miss carriecarrle
owen for he remained with missbilks
owen whilst there and went from
the endowment housekouse with her

whilst dependantdefendant and carrieoarrie
owen were in the endowment
house and about to be married D
H wells the party officiating
called defenddefendantantlej attention to thithe
fact that it was the first cifes priv-
ilege to give this woman milismilb
owen to him and that hhee defend
ant knewknow it wells knowledge of
the defendants prior marriage thus
madomade manifest did not call from
defendant any denial of that mar-
riage but in effect he admitted it
As carrie owen aroseamse to retire
thus showing a disposition to re-
volt the defondefandefendantdanldant simplysimpli remark-
ed to wells never and the
first wife was not called although
in the building and the ceremony
of marriage between defendant and
carrie owen proceeded

after defendants arrest but bobe
fore indictment hebe promised to
give up the other woman and
make mizemiss owen his first and only
wife ifit she would come back to
him

these are some of the facts which
corroborate thothe testimony as to de-
fendantsfendaneaants admission of the first I1

marriage and they together with
the circumstances immediately
surroundingrounding each admission seem I1

fully to sustain the truthfulness of
such admissions

the point raised that the second
wife cannot bobe admitted to testify
until the first marriage iais clearly
proven cannot possibly have any
effect in thisthia caseease for hereherp theethe ad-
missions and corroborating circum-
stances showed clearly the first
marriage before the second wife was
offered as a witness the subsequent
testimony of mies owen however
confirming them

the admissions of the first mar-
riage with corroborating circum-
stances ought to be sufficient in
utah if anywhere for herehero there is
no statute upon marriage and to
cover up this crime of polygamy
every possible precaution is taken
to prevent any proof of said mar-
riages and direct proof is nearly ifit
not entirely impossible whatever
of ceremony there Is takes place in
secret and such secrecy 14 eda
by oaths of greatgrent affected solemnity
such oaths although illegal and
void are gengenerallytrally by those taking
them treated as binding either
from a mistaken notion of their va-
lidity or from a fear of the conse-
quences to themselves of a violation
thereof the public demonstrations
and the general condition of society
bore show the praise that is award-
ed to such as shrink from their duty
to uphold and obey the law and di-
vulge these sacratessecsacrotsrats and such things
point unerringly to the ignominy
and ostracism which the frienda of
this crime of polygamy aiebeek17 to
visit upon thasethose who are honorable
enough and brave enough to expose
these hidden criminalities

concealment of thothe marriage
contract Is19 contrary to public po-
licy and IDjuriousinjurious to the bestbeat in-
terests of society publicity af-
fords protection cunningham
vaVs burdelburdei 4 bradt 5 1
Blshops M and Ddisds ja ass
the object of such sebecresy no
doubt idia to render the law against
polygamous marriages a virtual
nullity by making its exeexecutionution an
impoimpossibility it iais thehe duty
courts not to uphold any suehsuch
shield for crime butbul to render
wholly unavailing polygamy
is no more sacred than any
crimecrimo and other crimes are dailydally
in courts of justice established
circumstantial evidence and ad-
missionsmislonsions

fryrry
we bea no error inintes the lly

granted nor dowdodov ilverIiverlver
the court below erred in 41 0
thosethosa of the defendant ludiud t

aithothoiho lawjaw t
correctly lain the matwat arst
givangiven

I1 I1Awe therefore seoeee no attoaaro ourt
verdict anandd judgment ofoftet til
below and the J forbvork
forofore aHir ampmedmeAd i m ralerole
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several prominent WesteratileaTliepapers from this city attliavatnatvar
henry Watter sona pa t BTSTupon benatorsenator cocklingCou kling lacaperspers
louisvinje courier kurnaljournal tedled b
sentimentsent ment for the alleged titf
flirted upon him by
declining repeated
dinner when WatvereonterEonereon wab ga18
in the interest
the preaprecipresidencydenoydency
of the electoral count controvon N

Watwattersontersontexson having traced
port to mr painter t
correspondent of the Phiphilamaelaae to 1
enquirer forthwith pula 84 was
eIleditorialLorial paragraph sa ditl
stance that lbthy NX
truotrue unantlanil thatdEhat heho nedabeca ec
question of responsibility ded
falsehood to beseltbe settledled bylbyi sanf
conkling and painter nitmft Ms
marking that if the senalbengi wereivere
painter any euchsuch thelcAth cabetubeuEE

lorfor a lie would keros
and if liehe wdellwas ge

au thor of luelnethuthe etoryatory pailifrif aged
bee thothe scoundrel i rang

painter todayto day furus ttj was
ai copy of a letter avdili hor
to lattemanWatWatttemanerbanersan in which heh M
following language H keekeep

1I see by yourr paper jus to d
ed by me that you seekseed nite
and fail to deny the oni BA

made by me which irelreI1 ape frowkathat you sought mr C I1 of tlV
in the winwinterer ofofis S

and pursued him with invite wre
to dinner which were all promieiellel
declined from that time babo
present you have pursuepursued iad

ondand
your paper with blandeslander anianddadi 3
peraaerationperationtlonionlonabuchbucheuch as only the cearldearldmm

clovipion blackguard of the sea
revel youou lavehavo beenheen fit totortov th
part of a correspondence aftift

erno
and to suppresssupbuppresspresa part aalialy f thsame paper you priaprint AB alloailofrom a gentleman which efimeliw

the face of it thatthai
jnin connconGconfidencedencedeace and had brighten

give it publicity fromfrom al81you were first brought to theaoro
alsaeof the public byayourour antics la jrearyear of the rebel armyaimy us a 0monkey and grinder of a emolt

chine your reputationte huhas aota
epo

Wsuch that you should notbot

that your society is n
desirabledet by 11 atsigned 0 HLH L tsethe star gives this the

ate heading of more buil brtbut liylaythe air2 for wattersonWat
i

tersotereonn ertereerterl
man to allow susuchbuchch langjang ut I1without serious notice ilirii rororororord

BOSTON 5 the piresallailsculleryscullers race three milemiles inws8 r
by evan morrie of pitt UJ in1
came in nearly half a mile bro
teneyckreneyTeneycb foifor an eighth loftain

like the race taysaytray
beensten on the river mermir ty
teneyck passing each ellett 1jnI
times both rowed georld

number of strokes to s

finally morris secured
kept it all the way home conzilacodicomidaisrals
about half a mile in front ofothuhe i
yek timetimo 2636 on the
about half a mile from
the Boat flicks boat filled with01 thtb
ter and he was dumped oygrasterasii

waswaa for some time paddlingaddlingjp ll11hatbatnt
when fortunately the police I1
pulled up tolltobito himmalidand rescue io
from hisi Veriverlperilousloiis position TO

acks boat ISO filled and
and was rescued after
hlahia boat he again started fand
second money by thisthia time u
no who was far in the rreatrearar asa
come up to him and bothbloth ss

forhonieforborne teneyck rowed
this time buttut wimp

boat again nearly filled abdaba
0 o

u

camocame very near receiving 1

hih
bath however heito kept enCA lowrowro toC

eroscros ng the line iriirl ALdelano the latteriatter ahamedclaici eJ

second money on the groud ve
11teneyckeneyek received outside V

blogg
abee and the judges
claim was correct and awaiawal lartar
second prize to delano

thotherow3 row for ththe city of

cupalleq two milesmilie for
80nvevv

first milemuo waswaa one of the pr
13

races that hayhag taken place onCLI L


