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toethe government must condone anarchy
orOF cuese invoke the strong arm of the
military not as a threat but to bear
down opposition and restore the majesty
olof the law sacrificing temporarily cer-
tain civil rights

the right to use military force against
mobs carries with it the right to take
life destroy property and make arrests
in fact to do all things necessary to
accomplish its purpose A show of
force is frequently sufficient and violence
should not be resorted to except when
necessary but this does not mean that
troops are expected to charge up and
down through a mob otof howling ansur

who give way in front only to
crowd upon the planks and rear itif
such methods succeed it is well but the
law does not require such dangerous
tolerance with a mob bent on mischiefmis chiet

it is held that interference need not
wait torfor any actual outbreak or move-
ment of the assembly sufficient to con-
stitute an actual riot whatever force
is necessary to accomplish the object of
dispersing the unlawful assembly may
and ought to be used

the difference between a riot and an
unlawful assembly is this if wethe
parties assemble ina tumultuous manner
audand actually execute their purpose with
violence it isis a riot but if they merely
meet upon a purpose whichif executed
would make them rioters and having
done nothing they separate without
carrying their purpose into effect it ib
an unlawful assembly nor is it a
nenecesscesArybry element of unlawful assembly
or riot that the object desired be unlaw-
ful the object may be lawful but the
meeting may be held under such circum-
stances of place and time or the object
to be sought in such a valiant and tur-
bulent manner to the terror of the peo-
ple as to constitute the offense

after warning to depart and especial-
ly alterafter efforts by less violent means to
disperse the assassemblyemby those who re-
main are guilty of participation the
death of any such is justifiable homi-
cide

the law is further quoted as follows
it may be presumed generally that

where persons have authority to arrest
or imprison or otherwise execute the
public justice and using proper means
torfor that purpose are rresisted in so do-
ing and the party resisting is killed in
the struggle such homicide is justifi-
able and again the rule is not
confined to the instant the officer isis on
the spot for he is under the same pro-
tection goingaing to remaining at or re-
turning fromfrom the same

the instruction issued by the war
department torfor the government of the
armies of the united states in the field
declares that armed or unarmed re-
sistancesi by citizens of the united states
against the lawful movements of their
troops is levying war against the united
states and is therefore treason

some of the state laws are very plain
on this subject as torfor instance in
connecticut there is this provision if
any person or persons resisting the laws
odtheof the state or unlawfully or riotously
assembled shall be injured or killed
by any of the military force called out
under the provisions of this act such
force shall be discharged from all civil
or criminal liability

the question of the duties of subor-
dinate officers with reference to their
orders from superior military authority

and their own limit of discretion when
acting under orders waymay be couconsidered

whitingWhit irig in his war powers saysaada
Whatwhatever military man obeys the

order of his superior officer is justifiediusti fied
by law in doingdoin so obedience to ord rs
is a part of the law of the land acts
done in obedience to military orders
will not subject the agent to civil or
criminal liability toin courts of law but
on the other hand any abuse of military
authority subjects the offender to civil
liability for such abuse and he who
authorized the wrong is responsible for
it

A legal order must be obeyed this
is an article of our creed but the civil
as well as the military authorities go
still further and say that an order that
is not clearly illegal at first blush
shall also be obeyed except in a plain
case of excess otof authority where at
first blush it is apparent and palpable to
the commonest understanding that the
order is illegal I1 cannot but think that
the law should excuse the military sub-
ordinate when acting in obedience to
the orders of his commander
the habit of discipline and obeobediencedierce
inin a soldier is I1 believe more essential
to the well being of the state than the
possibility of his now and then execut-
ing an illegal order is injuriousto it

in the same case it was said that it
was not necessary to the ends of justice
that the subordinate or soldier should
be responsible for the illegal order of a
superior the decisions point to the
officer giving the order and he will
generally be held to account in times otof
disturbance butbin this subject giving
orders has also had judicial attention
the rules otof official responsibility are
applicable under martial law as else-
where the commander cannot evade
a just I1liabilityabilityi for his acts whiting
says our safeguards against abuse
otof military power are found not in the
denial otof its existence not in depriving
ourselves of its protection in time otof
public danger but in we civil cespon
sivilitylity of officers for acts not justified
by martial law the rule is that so
long as the officer does not transcend
the limits of his jurisdiction in the
exercise of discretionary authority he
cannot be rendered liable unless it be
shown that he maliciously abused the
power confided to him the supreme
court has while an officer acts
within the limits of that discretion the
same law which gives it to him will
protect him in the exercise of it but for
acts beyond his jurisdiction or attend
ed by circumstances of excessive
severity arisingansing from ill will or de
braved disposition or vindictive feel
ings he can claim no exemption and
should be allowed none under color of
his office however elevated or however
humble the victim

lieutenant young says the prin-
ciple that a ade discretion be given to
militaryarv officers in circumstances of
danger is based upon facts that action
must be prompt and decisive and that
information is often meagre and mis
leading the soldier who acts amid the
noise and danger the uncertainties and
perplexities oi01 the field otof action must
not be judged by facts as they appear in
the calm judicial atmosphere of the
forum

the supreme court of the united
states also declares that they knew of
no case in england or this country
where it was held otherwise than that a

public officer acting from a sense of
duty in a matter where hebe is required
to exercise discretion is not liable to an
action for an error of judgment

the question whether a military
officers duties in time of riot are discre-
tionary is decided in
solomon it an officer is ordered by
the president in time of war to arrest a
certain person as a spy hebe would act in
making the arrest merely as a ministerial
officer and if by mistake he arrested
the wrong man he would be liable to an
action but it his orders were general
to go with a military force into an in

ary district and quell the in-
surrection he would be clothed with
authority discretionary and in its na ure
judicial

in the well known case wherein cap-
tain wilkes a naval officer inflicted cor-
poreal punishment upon a sailor and the
sailor afterwards brought suit against
the officer the supreme court said A
public officer invested with certain dis-
cretionary power never has been and
never should be made answerable for
any injury w en acting within the scope
of his authority band not influenced eyby
malice corruption or cruelty and toift
such a critical position hisbis reasons for
action one way ur another are often the
fruits of his own observation and not
susceptible of technicaltech ical proof on his
part no review of his decision if with
in his jurisdiction is conferred by law
either on courts on juries or subordi-
nates 11

some decisions even go further and
declare that where powers are dis-
cretionary the officer is exempt from
all responsibility by action for the
motives which influenced him if
corrupt he may be indicted but the law-
will not tolerate an action however
malicious hisbis motive

should a civil officer in sympathy
with the mob or from being wrongly
advised attempt to interfere with a
military commander it should be re-
membered that it is a general rule of
pub ic policy that persons in the public
service shall be exempt from arrest up-
on civil process while in the perfor-
mance of their duties and is applicable
to military officers

martial law may be declared by any
military commander it circumstances
Vjustify it and it may exist without for-
mal declaration in time otof actual con-
flict with rioters martial law does exist
and everything must give way to the
will of the commander in order that
opposition to the laws may be swept
away and the civil authority triumphant
in its own temporary suspension be-
comes what it should be superior to the
military

washington july 8ajohnjoan W
foster arrived in from
china and made a statement toin which
tiebe soldmid there waswaa goud reason to ex

permanent peace between japan
and aninaanina asae theabe result orof the treaty
of the terms demanded
oy japan may he esad under the cir

be regardedlegarded asaa reo
dd tie pence ci jenotla oot like-

ly to be broken on account of the
shortcomings of atilan

GRAND RAPIIIi mobhiob july 9
mrs levi pierce aged 60 who lived
at berlin ottawa county waswaa mur-
dereddered yesterdayyeaterday her daughter may
pierce agodaged 18 and giaograndaondilion george
fabroKa bro gdagod 1318 are indall at grand
haven awaiting examination


