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the government must condone anarchy
or eise invoke the strong arm of the
military, not as a threat, but to bear
down opposition and restore the majesty
of the law, sacrificing temporarily cer-
tain civil rights.

The right to use military force against
mobs carries with it the right totake
life, destroy propertly, and make arrests;
in fact to do all things necessary to
accomplish its purpose. A show of
force is trequently sufficient,and violence
should not be resorted to except when
necessary. But this does not mean that
troops are expected to charge up and
down through a mob of howling insur-
rectionists who give way in [ront only to
crowd upon the planks and rear. If
such methods succeed it is well, but the
law. does not require sucn dangerous
tolerance with a mob bent on mischiet.

It is held that interference need not
wait lor any actual outbreak or move-
ment of the assembly sufficient to con-
stitute an actual riot. Whatever force
is necessary to accomplish the object of
dispersing 1he unlawtul assembly may
and ought to be used.

The difference between a riot and an
unlawful assembly is this: “If the
parties assemble ina tumultuous manner,
aud actually execute their purpose with
violence, it is a riot; but if they merely
meet upon a purpose, which,il executed,
would make them rioters, and haviag
done nothing, they separate without
carrying their purpose into eftect, it is
an unlawful assembly. Nor is it a
necessary element of unlawful assembly
or riot that the object desired be unlaw-
ful; the object may be lawful, butthe
meeting may be held under such circum-
stances of place and time, or the object
to be sought in such a valiant and tur-
bulent manner. to the terror of the peo-
ple, as to constitute the offense.”

After warning to depart, and especial-
Iy alter efforts by less violent means to
disperse the assembly, those who re-
main are guilty of participation. The
death of any such is justifiable homi-
cide.

The law is further quoted as follows:
It may be presumed generally that
where persons have authiorily to arrest,
or imprison, or otherwise execute the
public justice, and using proper means
tor that purpose, are resi_sled_ in 50 do-
ing, and the party resisting is killed in
the struggle, such bomicide is justifi-
able’ And again: 'The ruie is not
confined to the instaot the officer is on
the spot, for he is under the same pro-
tection going 1o, remaining at, or re-
turning from the same.”

The instruction issued by the war
department for the government of the
armies of the United States in the field
declares that “‘armed or unarmed re-
sistance by citizens of the United States
against the Jawful niovements of therr
troops is levying war against the United
States and is therefore treason "

Some of the state laws are very plain
on this subject, as for instance, in
Connecticut there is this provision: “If
any person or persons resisting the laws
ol the state, or unlawiully or riotously
assembled shall be injured or, kilied
by any of the military force called out
under the provisions of this act, such
force shall be discharged irom ail civil
or criminal liability theretor.’

The question of the duties of subor-
dinate officers with relerence to their
orders from superior military authority,

and their own limit of discretion when
acting under orders, may be considered.

Whiting, in his “War Powers,"” says:
“Whatever military man obeys the
order of his superior officer is justified
by law in doing s0. Obedience to ord rs
is a part of the law ot the land. Acts
done in obedience to military orders
will not subject the agent to civil or
criminal liability in courts of law. But
on the other hand, any abuse of military
authority subijects the offender to civil
liability for such abuse, and he who
authorized the wrong is responsible for
it.””

A legal order must be obeyed. This
is an article of our creed, bul the civil
as well as the military authorities go
still further, and say that an order thal
is not clearly illegal “at frst blush’
shail also be obeyed, ‘‘except in a plain
case of excess of authority where at
first blush it is apparent and palpable to
the commonest understanding that the
order is illegal, I cannot but think that
the law shouid excuse the military sub-
ordinate when acting in obedience to
the orders of his commander. * ® *
The habit of discipline and obedierce
in a soldier is, I believe, more essenuai
to the wellbeing of the state than the
possibility of his now and then execul-
ing an itlegal order is injuriousto it."*

In the same case it was said that it
was not necessary 1o the ends of justice
that the subordinate, or soldier, should
be responsible lor the illegal order of a
superior. The decisions point to the
ofhicer giving the order and he will
generally be held to account, in times of
disturbance. But this subject, giving
orders, has also bad judicial atteation.
The rules ol official responsibility are
appiicable under martial law as else-
where, The commander cannot evade
a just liability for his acts. Whiting
says: ‘Our sateguards against abuse
of miliiary power are found, not in the
denial o1 1ts existence, not in depriving
ourselves of its ptotection in time ot
public danger, but in tne civil respon
sibility of officers for acis not justified
by martial law."” The rule is that so
long as the officer does oot transcend
the limits of his jurisdiction in the
exercise of discretionary authority, he
cannol be rendered liable unless it be
shown that he maliciously abused the
power confided to him. The Supreme
Court has saig:  ““While an officer acts
within the limits ot that discretion the
same law which gives it to him will
protect him in the exercise of it; but for
acis beyond his junsdiction, or attend
ed by circumstances of excessive
severily, arising from ill will, or de
praved disposiiion, or vindictive feel
ings, he can claim no exemption, and
should be allowed none under color of
his office, however elevated or however
bumble the victim.*’

Lieutenant Young says: ‘‘The prin-
ciple that a w.de discretion be givel to
mulitary officers in circumslances of
danger, is based upon facts that action
must be prompt and decisive, and thai
information is often nieagre and mis
leading. The soldier who acts amid the
noise and danger, the uncertainties and
perplexilies ol the field ot action, must
not be juuged by facts as they appear 1n
the calm judicial atmosphere of the
forum.”?

The Supreme Court of the United
States also declares that they ‘knew of
no case in England or this country
where it was held otherwise than that a

public officer acting from a sense of
duty, in a matter where he is required
to exercise discretion, is not liable to an
action for an error of judgment.”

The question whether a military
officer's duties in time of riot are discre-
tionary is decided in Donneckervs.
Solomon: *It an officer is ordered by
the President in time of war to arrest a
certain person as a spy he would act in
making the arrest merely as a ministerial
officer, and if by mistake he arrested
the wrong man he would be liable to an
action. But it his orders were general
to go with a miltary force into an in-
sufrectionary district and gquell the in-
surrection, he would be clothed with
authorily discretionary, and in its na ure
judicial.”

In the well known case wherein Cap-
tain Wilkes, a naval officer,inflicted cor-
poreal punishment upon a sailor, and the
sailor afterwards brought suil against
the officer, the Supreme Court said: “A
public officer invested with certain dis-
cretionary power never has been and
never should be made answerable for
any injury, w en acting within the scoge
of his authority and not influenced by
maiice, corruption, or cruelty. And in
such a critical position his reasons for
action one way ur another are olten the
fraits of his own obsegvation, and not
susceptible of techical proof on his
part. No review of hisdecision, if with-
in his jurisdiction, is conferred by law,
either on courts, on juries or subordi~
nates '’

Sotne decisions even go further and
dectare “that where powers are dis-
cretionary, the officer is exempt from
all responsibility, by action, for the
molive’s which nfiuenced him. 1If
corrupt he may be indicted, but the law
will 1ot tolerate an action * * however
malicious his motive.’’

Should a civil officer, in sympathy
with the mob, or from being wrongly
advised, attempt to interlere with a
military commander, it should be re-
membered that it is a general ruie of
pub ic policy that persons in the public
service shall be exempt from arrest up-
on civil process while in the perfor-
mance ol their dulies, and is applicable
to military officers.

Martial law may be declared by any
military commander if circumstances
justify it, and it may exist without for-
mal declaration. In time ot actual con-
fiict with rioters, martial law does exist,
and everything must give way to the
witl of :Ke commander, in order that
opposition to the laws may be swept
away, and the civil authority, triumphant
in its own temporary suspension, be-
comes what it should be, superior to the
military.
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WABHINGION, July B.—John W.
Foster arrived Inp Wauebington from
China soa made » slatement in which
ne eafq ibere wne goud Teason (0 €Xe
ject permanent peace between Japan
and China ae the rsuit of the treaty
of Bnimonosek). The terme demanded
vy Japsn may, he eatd, under the oir-
CUaiBlances, be tegarded ae rearonable,
and the pesOe  ceDeluded s pot dike-
iy to be broken on sacevunt of the
*shortenmings ul Coios.

GRrRAND RariDs, Mich., Jaly 9.—
Mra, Levi Pleive, sged 60, wbo lived
at Ber)in, Ottawa counly, was mur-
dered yeaterday. Her deugbter, May
Plerve, sged 13, and grandsun, George
Kenabro, aged 13, are 1n jail at Granu
Haven, awaiting examioation.




