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SUITS THE CHURCH

continued fromaiom payepage 64 5
power thus vested in that department
of the federal government inili the
framing of territorial organizationsorganisations
and authorizing territorial legisla-
tures and we have todayto day underconsideration one of these acts theact passedparsed in 1850 for the organization
of the territory of utah and I1 may
say to your honors lain passing that it
was my forfortuneturie to be in congressCougresa
at that time and itoto vote for the
passage of that law I1 do not say thisthat your honors may oppose that I1I1
amain going to assert that because of thatfact I1 know anythingI1 more of its true
meaning than your honors will know
when you come to exam itle it thatthaiact provided for the organorganizationizetto bofof
a territorial Legislalegislatureturea lawmakinglaw making
power toIB the territory and conferrederred
upon it the right to legilegislateklate upon all

subjects of legislation re-
serving to congress the power to an-
nul and disallow ayany acts passed by
that lelegislatureLegisa ture the supreme court
more recently has faldaid and
properly said that that richt i

would havebave existed without reserva
lionso far as the mere repealing of the
acts of the territorial legislature
were concerned but it was expressly
reserved and the important question
comes up hohoww far does this

RESERVED RIGHT
inherent if you see proper to so regard
itin the congress of the united 1states1 tat
expressed in this act controli the
question under consideration here in
order thatthai there might not be any de-
lay on the part of congress on that
subject the act goesgoei on to provide
that it shall be the duty of the Sst cre
tary of the teiTein tory to report to con
gress the adsacts that are passed as soon
after their passage asaa it is convenient
to do so the law always presumes that
an officer dischargeschaisdis hisbis duty until tale
contrary appears and therefore yoyourur
honors will presume as a question of
law that these several acts of the Lleg-
islatureisa ture toe act of ekl the
tory andnd validating act of ISM1855 were in
due time rp ported to congress there
hasha never been any negation of either
of them except what is10 to hebe found in
the acts under consideration now
before I1 consider the effect uui
lapse of aineli tie I1 wish to saypay
one word arer two in legard to the
limitation of the power of congress
itself I1 have wdsaid that all rightful
power of legislation was vested in10
congress but what does that em-
brace Is it an omdomnipotentpotent power I1
it the power of the british
Is it an absolute power not so IOUlong
as the institutions of this countrycountcountryjy
stand the supreme court of the uni-
ted states has f uly illustrated the dif-
ference if practical difference there
Is between the legislative authority
exercised by legislative assemblies un-
der our republican boim of govern-
ment and that claimed for the par
diament of EnglaenglandniI this daffdifferencearence is
fully stated in the case read by my col-
league which camecaine up from the state
of virginia withwilh respect to the rights
in prop arty of the Episcoepiscopal churchburch
there itt was distinctly laid down
by mr justice clory that this ahisolite
power that was clai nied for tilethe parlia-
ment of england dudt r the british
constitution

DIDID NOT MIGRATE

to tbt united states and never had a
foothold lain this country it is auan
axiom in connection with the british
laws and constitutionconstitute I1 that there ils13 no
limit upon the ppower0 weirmestof parliament
and yet one of the ggreatest judges of
that cuco u utnl perhaps any

46 justice
terms that thiet e were limitations even
upon that the Parlia mout hadbad LO
powerpowei to10 pasts laws that were in con-
flict with natural rights now that
precise question has never received a

factjudicialuricial determination from the simple
that the parliament of england

whatever may be its theoretical power
has never in point of practice or effect
passed any such law since the days
of magna charta down to the present
tinietime practically there has not been
anysafiy absolute power in the government
of great britain but congress pos-
sessed no more power thenthan it under-
took to conterconfer upon the territorial
legislature of the territory of utah
and that is to legislate upon all right-
ful subjects of legislation the
inhibited subjects is the interference
with vested rightsand the disturbance
of the solemnity of contracts parties
differed once as to the significance of
thete facts that when the constitutional
convention was expresslyly taking away
from the states the awerer to pass a
law impairing the obligations11ions of con
tracts itif they ever pospossessedseed it the
constitution was silent as to the
federal government butbat whatever
differences of opinion may have exist
edea theoretically upon that subject in
regard to the power of congress on
account of the prohibition applying to
the states and not to the federal gov-
ernmentern ment the supreme court of the

has put that to rest in
the decisions rendered in the

SINKING FUND CASKSCASES

let me call your honors attention
for one moment to the language used
by the court in those case sand then to
the language of one of the distin-
guished judges your honors know
sorn thing of course ofef the law under
consideration at that time it was the
sinking fund act passed by congress
in 1878 and commonly known as the

niruurturmannan act etwasit was challenged
by the railroad companies as being
unconstitutional asaa interfering with
vested rights as affecting the obliga 1

tion of a contract between the antedun ted
baates and those dodds A majority of
the supreme court held that atilid not
invalidate the contractconti act that it did not
take hwayto way auyany vested rights aliecourt was unanimous that if ithlhad bebeen of0 that character I1is would
hivehave been invalid three of the distin
gushedguis bed members of that court judge
strong judge field anaaart judge bradl-ey from tuethe majority of
the court upon the questionoil of the
application of the law and held that
it did impair the obligation of a con-
tract but in deciding griat itid did riotabot
the chief justice said
the united states caicannotinot any more than

a stateelate interfere with private rirightsglitA except
for legitimate purposesdurposes they
arearc not includedinc within llie fuincoul titu dional
prohibition which prevents stated fromaiom pas
hingbin glaws impairing the obligations of ionon-
titraceeacts but equally avithauth the states they are
prohibitedd from deprivingina persons or cor
porations olof pi property without due plprocesscass
otof law they cannot legislate bacakback tolo
themselves without making compensation
the lands they haehave given thisilis corporation
to aid in the construction olof iffit railroad
neither can they by legislation compel the
corporation to discharge its obligations in
recrespecthect to tile subsidy bonds otherwise
than according to tilethe terms of the contract
already made in that coniconnectionlection the
united talesstates areasare as much bound by thentheir
contracts as areaie indi duals if they ierudiate their is as much repudi-
ation withich all the giong and reproach that
that term luiti plies as it would be if the re-
pudiatortor had benbeen aaistate or a municipal-
ity

lounel pal
or a citizen no change can be madeanade inthe title created by tilethe grant ot the laudland or

in the contract for the subsidy bonds aith
out i lie consent of the corporation all
this is indisputable

now a majority of the court speak-
ing through the chief justice held
that that law did not undertake to
work a change in any of these imimpor-
tant

por
particulars but simply to make

certain provisionsgiovis lons anticipating the
fillingfalling due of the debt to the govern-
ment but as I1 have already said to10
your hotihonorsors three strong men on that
betich two of them still there held
that it impaired the concontractcondractrac and that
it was therefore voldvoid and I1 wish to
read to you what one ot these judges
said upon that subject because it is

SO80 STRIKING
in its chaicharacteracter and so80 like what lihe
would most probably have said iiiin re-
gard to this legislation if it hid beca
before him that I1 wish to call special
attention to it air justicejud ikc beadle
said

I1 think that congress had no howertopow er to
pass the act of may 7 1818 eithercither sisas it re-
gards the union or litehie central pacific railidail
roadload company the power of
even over thoc upon chich it hahas
the right to legislate is not despotic but is
subject to certain constitutional binita
eions

I1 wish before proceeding further to
call your honors atattentionLention to another
element in this cafecae and that lais the
acts of iba and 1804 which conferred
theseoese rights and erivprivilegesillges sadand which
conferred the corporate franchise upon
the union pacific railroad reserved
thetap right taV amend or to repeal

now mr justian bralley inia con-
tinuing to give his dissenting opinion
said

one of chec limitations is that no poisonperson
aliashall bobe deprived otof afe liberty oroi property
without due process off law another ith ht
private property E hall not be taken for puh
lic use without just andami ita
third is that the judicial power otof the uni
tedled states isib vested in the supreme and in
fei lor courtlandCourtCour sandtsana not in congress it seems
to me that the law in is vio liln e ol01
alall these their spirit at latellc bl
if not olof better and ita lawjaw which io10
lates the spirit of the constitution isis isas
much as one blut violates
its letter

OF THAT SPECIFIC ACT
and its character the learned judae
further says

congress takes up the question
didiscussesIF usesu ses and decides it bussespusses judgmente ll11 t
and proposes to issue execution and to10 ssubu b
eject theahe companies to heavy penalties if
they do not comply

now he sayspays that congress cannot
do that under our system of govern-
ment it cannot tiketaket ike up a question
that stands between the united states
and the other rcontracting party ex
parte pass judgment upon it and order
execution andand yet that is precisely
what congress has undertaken to do
in this case nothing more bothinnothingg
less now with respect to this ordi-
nance

I1

of incorporation the assistant
district attorney said that it was by
its own terms creative of a corpora-
tion I1 do not think that is correct
it granted a charter it isis what we now
call a special charter in contradistinc-
tion to other charters formed un-
der general laws itil is of precise-
ly tthe11 same character in every
respect as the letters patent issued by
the king of great britain to the
trusteestrustees of dartmouth college that
so far as the terms of the patentparent were
concerned created a corporationcorpora tian
that is granted a special charter to
the trustees of dartmouth college
but before it became a corporation
before there was any contract it re-
quired the acceptance by the parties
name danddarld ane formation otof a corpora-
tiontio undertinder the authority thus givergiven
this is what it is to formaform a corporation
the mere grant of the 8sovereign
could not do it the legislature of the
territory of utah could not do it but
it was upon its acceptance that it be-
came a charter and when it became a
charter then the rights of those who
had thus accepted it became vested in
it

AND WHAT IS18 A QUARTERCHARTER

what are the rights vested by it
primarily and at the very founfoundationdati n
so far agtheas the rightri glit is concerned it is
the franchise to hebe a corporation upon
alib terms and conditions tendered in
the charterchafter that is what it iss and
when it hasbaa become invested with these

rightsright it is an estate juddi clifford
I1iii II11one of0 the cases that have been
read to your honors has called jtjl an
estate he has simply called it by that
name by which it has been known in
toe law from the time corporations
were first formedbornnd an estate ll11 what
kind otof an amate an incorporeal
hereditament exercisable within
things corporate Ia contractCOLl tract that isiii i

stateswhwhat the Suilsuprememine court of the united
states said when it decided that the
state of new hampshire could not in-
validate by her act of 1816 the charter
of dartmouth college that is what
the supreme courtcourt of the united
states has maintained from that
timelime down to the present
not merely against stateslate legislation
but against congressional legislation
as is shown in the sinking fund cases
to which I1 have referred your honors

now that incorporeal hereditament
that estate was created he e duesdoes it
still continue to exist has its term
been if so howbow Asito the particular character of this ccor-
poration

or
po ration I1 shall not take up time in
discussing11 it As to whether it was a
corporation amreaggregateate or sole is of
little consequence it hasbas some fea-
tures of both more particular asaa acor
pora tiou solyrole wath abe power of end-
less succession but has itsiiriii ri existence
terminated its
LEGAL WAS recognized
by the Congress of the united states
IRin 166218622 so far asaa corporate rights

I1 were concerned so far as its
right to beL e a corporation
lisits franchise its estate were con-
cerned that act did not under-
take to dissolve it I1 want to call
your honors attention for a moment
to that act of 1862 and yetvet I1 do not
kkupaupa thatehst I1 need to take up your hon-
ors0 r time upon it because tillsthis hillbill
tileddied by the united states recognizes
the fact thatthai that act did not re-
peal the charter it is not so claiclaimednied
in the bill on the contrary the bill
goes the assumption oathat tthebe
civil corporationcorgoration the artificial person
created by the territorial acts and
inili exiexistencetence continued to bube in ex-
istence after the ppassageas aae of the act of
1802 and that is1 theth only conclusion
arat your honors bouldwould arrive itat onoil
examination of that act I1 will
rereadad a section or two of that act

2 and bebi itil further enacted that the
followboilo ing oidinalee of the proprovisionalvit ional gov-
ernment

0
of theilc otate ot lielivereteret so called

inan Ordordinance incorporate
nsii HIP church or jesus christ

ot latter day saints passed
nai 3 in the year isil

and adopted rerc enacted and made valid by
the governor audanti legislative Assemassemblybif of
the territoryAei Tilory ot01 utah uby an act passed jan-
uary

an
ninenineteenceen i ii in the year eghteeighteenen hun-

dred
bun-

dred and fiely live entitled an act in rela-
tion to llielite compilation and revision otof the
laws andalq resolutions in force in utah territ-ory their publication and distribution
and allal oilier acts and of acts hereto-
fore passed by the said legislative asseassem-
bly

m
ofoatlietile territory of utah which acsaestab-

lish
b

maintain supportoft shield or colitencounten-
ance polypolygamygainy be and thelite same hereby are
disapproved and annulled

now if it stoppedslopped there I1 would
araut at once th 1 there would be no

outbut what ic was an attempt
wellmen if it was hilll in tac power of
congressCo agres ttto exercise this reserved
rirightht and to annul the law butbat tile
bet does not stop cheze torfor it contin
u N aniland teysey

providedProvi dei that this act ahall be so
and as not to affect or interfere
with the right otof property legally acquired
underder the ordinance heretoforehere tolore mentionedunnor with the right to worship god accord-
ing to the dictates of conscience butbutononlyJy
to annul all acts and laws which establish
maintainin protect or countenance the prac-
tice of polygamyamy evasively called 11spiritual1 1

arriage liohoweverwever disguised by legal1 orr
solemnities

consecrations or other contrivan-
ces

that was the purpose of it con-
gress understood in some way or be-
lieved that thisthia corpocorporationcorporaterati on created
under the act of the provisional gov-
ernmentern ment validated by the territorialurial
legislature and in force and organ-
ized favored a practice which iongon
ressgress was endeavoring to strikeriwuawu and therefore it said that

all of that law or whatever there is
in it intended to countenance the prac-
ticet ce of polygamy is hereby annulled
bbutt the rirightbt to hold property and the
right to worship god according to the
dictates off conscience are not affected
and to that extent and for these pur-
poses that act has to be regarded as
approved there is a limita-
tion attempted to bobe put upon
this church corporation and
upon all churches and church corpor-
ations or associations in regard to the
further acauacquisitioni of real estate to be
owned or held hereafter by the 3rdard
section but the right to hold and enjoy
property and the right to worship god
according to the dictates of the con-
science of those who are membersembersin of
it were

LEFT IN FULL FORCE
but my friend who addressed the
court yesterday insisted that the right
to annul and set aside the getsacts of the
territorial legislature is a perpetual
right and that it not only extends to
the ordinary legislation of a territory
buttobut to ahaH legislation or everything
that is classed as legislation what-
ever may be its charactercharactar and that it
may be exercised at any time
that a charter granted in 1851 under
the ffullull power conferred by congress
upon the territorial legislature to
legislate upon all rightful subjects of
legislation could wwnow be annulled and
that this general power is to be re-
garded as if it was embraced in each
one of the acts of incorporation
passed and was accepted by par-
ties to the contract between the
government and the corporations I1

for I1 say to you that itif this is a con-
tract it is not a contract between the
territory otof utah and this corpora-
tion it is a contract between the
united states of america and the cor-
porationpo ration the territorialarial government
of utah was but its instrument its
agent and the doctrine of agency ap-
plies to this asad well as to anything
else qui facitfacet per aliew ficat per se
what the government did through the
agency of this 14legislature in regard to
otiis matter it did of itself andadd itif there
could have been any question at all
about the power originally giannegiantegiantedante
the doctrine of

subsequent ratificationI1
comes in and your honors understand
perfectly well what that is that is
always equivalent to original author-
ity where the principal ratifiesra tines but
what has the supreme court otof the
united states said in regard to this
limitation and iuin what manner it must
be exercisede etal ed wearewe are not entirely with-
out liggat OVon that subject there
wasas another act otof the territory otof
utahtali under consideration before the
supreme courtcoart before this one that
related to the summoning and selection
of jurors The question was whether the
jurors of the territory should be se-
lected or summoned under ttethe territ-
orial actoract or whetwhetherherthethe general act
ofif congressConn ress relacing to the selection of
jurors for federal courts should applynw if congress bad made a special
act for the territory of utah as it

lavehave done in the ex ercse of its
legitimate powers or as it has done in
this case such action could not be
questioned4 as a matter of coursetherethere was however on the statute
books of utah territory an act passed
by the legislature of the territory that
provided how the selection of jurors
should hebe made and that was brought
in question in thothe supreme court and
was passed upon in the case of clinton
v this case will be
found in 1leih wallace p US where
the following language occurs

in the first place we observe that the law
has received the implied sanction of con-
gress it was adopted in ic has been
uvonupon thobe statute book torfor more than twelve
yearss it must have been transmitted tocongress soon after it waswaa enacted torfor it
was the duty of the secretary of tthelie Tterr-itory

er
tuto transmit to that bodybode copies of all

lays on or before the first 0or the next de
cember in each year ahe simple disap-
proval by congressConsress at any time would have
annulled it it is no unreasonable inference
therefore that it was approved by that body

now what becomes of the doctrine
that my friend insisted ORon so
ously yesterday that

NOTHING CAN bliBE
against the governgovernmentmeat there are
certain high rights and privileges
which the government has retained
that are not to be invaded but the
supreme court does not seem to re-
gard the reservation of this right to
repealre pealoror alter or to refuse to ratify
or negative these acts of a territorial
legislature to be of that characteron the contrary it says that this act
which had been standing onOB the statute
hooks for twelve years an act under
which no vested right could be se-
cured an act that could navehave been re-
pealed bybv that Llegislative assembly
I1thehe nextlext day or at thetae next session or
an act mittitt havehav teenbeen substituted by
congress at dayany I1linelime that such an ketact
as that was presumed toio have been
ra tilled and affirmed by thetae lapse of
twelve years by the fact that it must
necessarily as a territorial act have
gone before congress and in the
lanlanguagegaage of tsete case just quoted could
have been disapproved at any time by
that body that is at any tinietime that
would have been proper or within a rea-
sonable timelime after its passage there is
no particular time and I1 awam not going
to ax any bbutut the 6 u p i e ino cocourttat has
said twelve years witswas too long but
your honors what would be said by
the supreme court of the POSitpositioniOD OLof
the government upon this question in
the light of these authorities when in
1862 seven years after the validating
act twelve years after the ordinance
anandd ttheh e first validatingvalidation11 act had bebeenen
passed that congress should solemnly
as it did in the act of recognize
those acts as valid as to all rights of
property and for the worship of godbod
according to the dictates of conscience
and then undertake in 1837 asaa by
this act of 18871897 it has undertaken to do

to claim the power to revise and an-
nul them as it exercising the simple
power reserved in the organic act of
the territory but our friends have
contended and the contention has

BEEN SO80 CLEARLY MET
by my colleague that I1 feel like asking
pardon for taking up any f urther time
upon it that becausebecaase congress has
taistu is power of repeal becausebebause it has
reserved this power to annul that
therefore all acts of the legislature of
whatever kindkiad whether tacy amount
to contracts between tae united states
and private parties are subject
to alteration amendment or repeal
aud to support that proposition they
have referred to a number of decisions
in the different states some of which
have been passed upon by the supreme
court where the reservation by the
statesstales of this power has been held to
be valid and that weir exercise of it
afterwards did not impair the obliga-
tion ot the coucontracttract that is a con-
tract to be a corporation for I1 wastwant
your honors to bear that distdistinction in
mind all the time the supreme court
of the united states has never heldnor has any state court ever held that
the exercise of that right by a
state could divest propertyproperly or that
any alteration amendment or repeal
of a charter under the power re-
served could affect rights that had been
vevestedted before that power was exer

alsed I1 say no state liashas ever sooi
the supreme court has never
mated anything of theth kind and odijk
will but the estate the bratic
the right to be a corporation inmay
repealed and may be amended 01

absolutely because in the sinkingI1 ing ffond
cases your honorsconors will fidd t u

2 have made a distinctionti ill

tthee power to repeal is not I1

yet if congress as in the case jui
quoted chooses tolo chepowthe koweil
of amendment the amendments mosting
be reasonable they must not lo10

1

with the substantialat rightly
otof the granteesgranleesgran tees now let OHam

discuss that question for i i1moment by way of additional il lustra l

tion only without that reservation
as my colleague clearly demon
ststrarated yesterdayyesteroayruay referring to tile
subject of the gr of the charter
the franchise could not be rerecalledcalleI theflit

CONTRACT COULD SOT BE
by a state but reserving that right it
may annul that contract in the future
our friends say that lecause congressConre8
has reserved the right to annul acts ofol01

the territorial legislatureLigislature that I1la
equivalent to the reserved power
understateunder state laws and under state coa

I1 respectfully submit
your honors that baere Is wide diffe-
rence between the two the legilebidaalli
ture of a state did not havebare to resmereserve
any right to repeal a IslawN that right
was always existing the congress 0
the united states does not have totetore
serve avyany right to repeal a lawlawor
stat Is always existing one legilegoshall
tive assembly cannot bind another Votot
even bind itself for what it
day it may repeal to dorair
and that reaches all laws
it would reach all chil ra
that bad not been accepted and bdbecomeNEIe
contracts however solemn be
the terms of the grant however d-
irect and ppositiveI1 etive might be theabe provi-
sions

vi
in rregarde9ird to the formation ottic

corporacorporationtiou until it became a corpor i

atlonaaion until theabi corpordcorporatorstors taaada i

cepter the grantrant until it had clottedclothed
itself with the franchise therein cou i i

bainedtainedthethe legislative power ovetie i

whether that be congress or aalstatt i1

was ununqualified but the supremenii I1

court bad that where there basillo I1

reservation of the right then thechelcija i
Cextancecep tance of the i

CONTRACT WAS unconditional
where there was a reservareservationtida olp i
right then the acceptance was upon g
the condition contained in the amr

and that was all there was olof
a

it itif the corporators accepted a
A

1

conditional contract they accepted it

wittiwith its frailties but itif it Wwu
unconditional it was covered by

ti

clause of theabe constitution olof ththe
united states in direct terms as to the

slatesSWI tea and by those broad provis loni
of magna casarta that havebave a
borated into the constitution of0 the a
united states as to the united statesstated sii

as explained by justice bradley I1in abe tlil
sinking11 fund itkurere p
was the necessity to make this ewtr il

was it notdot just as IMP t 0
that congress atwould make itbabe t
legislatures of the states AA charleich of I1
tendered without limitation asastucktwo mt

and without reereceiveeive either iina
general law applicable to I1

or in the terms of the act itse
which the charter is granted Isif slaidin Ia
conditional cbcharterarter now hogoffau i
congress change an t
charter into one thatthat Is condl t
without tilethe consent of the partparty pitI1 t
ownsowna ttheit e estate howflow can it be ce

I1 know of noEO gal I1legerdemains byI1 c

which it can be accomplished dudeider t
ourgovernment v

then gentlemen of the cou 0

have here ILa coucontracttract which has v t
in this corporationcorpora lion an a
estate if that is so what torporfo clr hb

effect can be given to the act ofot t
by which that condition I1Is said be p

broken what Is a contract wm a

ever the government of the W
2
h

states enters into solemn co W c
with any parties and is party 9 0

contract it stands just like anany troaor tl

party to contracts so1 d 0
justice waltewaite it can no mort if tlt
a contract than a private citizensrt Vt
municipal corporation or a akwe A1 c

contract requires two parties i u tl

there ever such a doctrine to ri

or held that one party to a ca tl

could it at hisbis own 1908 TY

against the conconsent of the etheilotheryuv tlti

that dopdoctrinetrine ever held any el cl

did any court ever sanction t joc d

trinetrifle that where poncontracttract obligation i 1a1
have been entered into one vpirth p

could annul the contract withoutPCtot a
consent of theotherabe other it is trueat pap
party may be strong enough to P U

execution may have the power to ad tttl
the other party at defiance butbatian U

makes the repudiation the greater B aia
hj

THE SHAME THE GREATER
a

that is in substance the lanmanin ita 0 hibi

chief r Justicejustice wallewaite B

sinking fund pasescases v klki

then your honors it aseems tf wV pi
unnecessary to take a great dogdeal d it
time over this act of 1887 itU 61 pi
takes to annul or set aside the rn11 esei
chise of the corporation and eici
inoperative for that purpose then 1111tie lii

bill filed in this case mustmast to Z T
missed thisa bill cacana hivehave noew of pi
standing in tillstais court 01 m

derives from the force and efteffect KR
of the act of 1887 my ida
say that although it is in the formforgotof I1i

bill in equity it Is also in the jatoi 001

ia quo warrantocarrantowar your honors swatjollu pi

as a court of equity would note r f

wntain a bill in the nature of gw S
quo carrantowarrantowar is ita common0 Is 01

procedure a common law in PIM cQ
is what it is and it Is nothing elseelseiso ad ll11

it is brought for the purpose 0olve th

daring lorlei tare thattha ia ttheyhe 1 li


