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OF SATT creck

the supreme court dpdeliveredlivered imfin
pinionnion wednesday in the cwcase of jphnjohn

hagueague veVB the nephi irrigation co ap-
pellant affirming the judgment of the
lower court

proceedings in this case arose over
the use of waters of salt creek at
nephi hague claiming a right to it torfor
manufacturing purposes and the de-
fendant the right to divert a portion
of it for irrigation durpospurposes

the history of the cas isa an inter
eating one it showsshown tithatt ththee town of
nephi waswaa settled inin I11961I1 IDbyy nipnineteeneteen
families and the yearceaf ffollowingol01 lowing the
waters of salt creek was diverted
from its natural channel for the bene

icharlescharles baer hashaa filed a dam-
age suit against the national bank of
ntfit of the settlers

in 1862 a man named baxter hagues
predecessor in interest built a grist
mill locating it on the stream above

where water had beenall the points
diverted the next year trouble was
had with the indiansindiana and baxter was
compelled to move his mill into townstown
whdeh he did locating it on a ditch
in 1864 he reconstructed the mill and
obtained a right of way ttto carry the
waterlter to the mill in theme mm race
wasas moved from the flitch and con-
nected with the stream hague bought
the place tnin and at that time two
ditches used for irrigation and culinary
purposes had been taken out above the
mill but the water to supply it was
permitted to nowflow down the stream
and after passing through it was
diverted and used torfor tlethe purpose orof
irrigating a large body of land for

past the defendant im- iseveral years
etianration company refused to permit I

j

1

hague to use the water and also as1
sorted its rlcht to change the place of

andalid to divert such water abovevineuse
thehe mill as it saw fit and whenever it
choose to do sono this of course ave

vented the operation of the mill when
1

hague suit judge higgins
beforeafore whom the case was tried decla i

ing in ffhaguesegues right to the waters for
j

mill purposes
the insisted that plaintiff I1

had failed to set out a cause of action
in his and that its demurrer
tito thebe same have been sustained
Wthee court fads bohoweverwever that ownerower i

shipshap anvainvasioni io of right and injury were
jelv and distinctly alleged

if ohpth a more p
ciale ordtid alleallegationtion of 21

ship the ellirt saysI14aj1 apsfps proper 7
akswas by pleadapleading having W
this itif Ccan 1not now be beard

k

athihe object writ intent saysva atte

UTui AISI jacun jhoo
water must be to apply it to some use-
ful purpose and if by means of
ditches more tois diverted than is nec-
essary for such purposes the excess
cannot be regarded as a diversion for
a useful purpose for as matter f fact
such excess merely runs to waste anaand
its diversion cannot result in a vested
right if therefore A who owns and
intends to irrigate but one acre of land
diverts all the water of a natural
stream which is sufficient to irrigate
two acres he obtained a right only to
sufficient water to irrigate two acres
and B who also owns an acre may
appropriate the excess if in this
arid region the law were otherwise it
would be a menace to the best interests
of the state as well as to its citizens
because it would enable a few individ-
uals or association of individuals by
diversion of water in access of use to
greatly limit the area of the public do-
main which could be cultivated and
thus deprive the state of its revenue
and citizens of homes within its
borders

the intent to take and appropriate
and the outward act go together itif
we concede that a man has right be
mere priority to take as much water
from a running stream as he chooseschoosee
to be applied to such purposes as he
pleases the question still arises what
did he chose to take and this depends
upon the general and particular uses he
makes of it if for instance a man
takes up water to irrigate his meadow
at certain seasons the act of appropria-
tion the means used to carry out tirethe
purpose and the use made of the
water should qualify his right of ap

to a taking far a specific
purpose and limit the quantity to that
purpose or to so much asaa necessary
torfor it orton vs dixon 13 cal 34

the court also cites another case re-
ported in 3787 cal which says the
doctrine is that no man shall act upon
the principle of the dog in the manger
by claiming water by certain prelimi-
nary acts and from that moment pre-
vent others from enjoying that which
he is himself unable or unwilling to en
joy and thereby prevent the develop-
ment of the resources of the country

the appellant cites other errors in the
proceedings but the court finds no
reversible error and affirms the lower
courts judgment

justice bartch delivered the opinion
which is concurred in by chief justice
zane and justice miner

MEMORIAL

memorial services were held in the
union ward meeting house salt lake
county on monday march at 2

p m in remembrance of the
late elder joseph henry jensen of that
ward who died while on his mission in
sweden march ath 1898 aged 27 years
4 months and 14 days

bishop ishmael phillips called the
larlarge meeting to order and the ward
choirhrar led by conductor wm 12 cox
sang the hymn commencing though
deepeningdeepning trials throng your way

bishop john A egbert of the westwent
jordan ward offered the openingopining
prayer

the choir sang when first the glo
rious light of truth

A short biographical sketch of the life
of olderelder J H jensen was read by el-
der alfred robbinsbobbins of the M 1I A of
which the deceased had been a mem-

i her slidand who left his home onan hishl
mission on may 2625 IM1896 and arrived in

i owden about the uth of june
suteremr toeodoreTKeodore Toblason late presi-

dent of the gottenburg conferencesconference in
fowden waswaa the first speaker and re

to the faithful labors of thetha de
inih that conference the young

ims aae rapid progress in the wad
gilld1014

not ouon ids arrival in hisbis

of labor won the esteem of his fefellownow
laborers and made many friends out-
side of those of his own ralthfaith and waa willing and energetic worker

the speaker also described the cere-
monies observed by the saintssainta ofgottenburg at each conference at thgrave of the late elder quist of BWbtcottonwood salt lake county who sial-so passed away five years ago
on his mission in that place and he be-lieved the saints there would also dvdo
honor to the memory of our lately de-parted brother jensen

elder Tob lason spoke many comfert
ing words to the parents elderjensen and wife ellen and other rela-tives and friends present he also beut
an excerpt taken from a book baw
hope of zion printed in the

1739 and published by Luslustigs aktiona at baselbase switzerland
the condition of the religious world tehis day and predicting the conentforth within the following yeamye abw 1Ithe true gospel with all its girtsgifts offi-cers etc the speaker alsothose present to live exemplary altesand keep the commandments of godthe choir sang afflicted saintssaint tWchrist draw near

elder david amundsen who recerecent
returned from norway amandI1 waswastlast one present who had seen T
talked with elder jensen bristalbriefly 0
dressed the assembly on the loabaabolhioelder jensen

elder joseph E taylor of the kftlake stake presidency waswaa thespeaker and referred to the p v
of grabionaGratlonationa stating thhad sent to switzerland for a1german copy of the samename hediscoursed on the resurrection actjdead for a short time and spoke odaladvantage and importance of ateindividual and family records Vhecomforting remarks to those10 calbaltell11

mourn and pointed to the timet e
the faithful would come forth aladoltl
with immortality and eternal italte
which number he felt sure brotherbrothersseph H jensen was one I1

the union brass band ofbrother jensen was a member ate
dered nearer my god to theebishop phillips offered the clostinambmarks in his usual fatherly manner OUlogizing the departed and
tortfort to the bereaved

the choir sang the hymn froan aih
S S union tune book wanwantedtd 1051 totherothar side and elder john Gpronounced the benediction ftC

I1

many sermons cease to be OW
when the dinner bell rings

tuesday afternoon charlescharlea
left san barbara cal for C
terlateria to purchase a gasoline
wednesday morning he and hispaul higgins went to the blackl
shop of higgingsHigginss fatherfa ther to make
needed repairs to the engine itfound that the boiler wanted a nenewlSand the men secured a piece about
ffeeteet long it waswag too long for the
pose and they proceeded to cut it ichei
pipe was laid 0 n the anvil sexton 1
the cutter and higgins struck it
a sledge hammer no soonsoonererwawas
blow struck than an explosion fi
place which hurledburled both men
to the floor and wrecked the bull
when the neighbors reached the tate
they found higgins dead his fawface
hands frightfully mangled ankand I11
hisW wounds it waiat evident that fici abe
instantly sexton though
aured still Posspossessedessid strength bufer
to enable him to crawl away aftem
building his feet were
fingerangers were blown from his h
a piececleee of pirepipe wawas draven ast 0 1

through hlabin body estoll haff wM w
after the disaster uttering h
cries for his mother it
hishas only earthly wish waswan to W


