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far distant; and that Jones was in
fear of injury from the hands of the

pleat this time, which fear induced
him to attempt to leave the country
with stolen horses,

That in order to frustrate this rcheme,
which had been discovered, watchmen
had been placed at the ccrral where
the borses were Kkept and at Jones’
house, to prevent his eseape as weli as
to guard agninst surprises from ILn-
dians. That after Jones had escaped
from the dugout he went from place to
place In that vicinity to escape pursuit
and was much {rightened, and that he
was shot In tbe arm while eluding
pursuit, or iv attacking an antagonist,
which was alleged to be the defendant.
Jones continued his eftorts to escape,
and early in the morning ar-
rived at a town called BSalem,
or Poud Town, suvme three or four
miles from his miother’s house. That
the posse, including the defendant
Hancock and many otherg, were in hot

ureuit and caught the deceasea at
this latter place, dirarmed him and
took him prisoner. Hancock seemed
to be in ecommand. A guard was

laced on each side of the deceased.
g—lancock was a little to the rear and
others about aud around them. Inthis
position they started with the de-
ceased to return to Payson with him.
Thie was aupposed to he three or four
hours after the killing of Mrs. Jones.
Thus guarded, Lhe party started for
Payson. What followed is a matter of
gpeculation, as the witnesses disagree.
Itappears, however, from the testimony
of Wilson (a witness for the prosecu-
tion} whose testimouy was discredited
and impeached in many ways, that
Hancock directed the posse in charge
of Jones to take him to Payson. All
were armed except the deceased.
While walking along in the direction
of Payson, and talking about stealing
horses, eto., Jones remarked that be
didn’t want to go with them; that they
had killed his brother and he was not
going with them, etc. About this
time Jones looked up and saw some
other partiees coming towards theme
and remarked: ¢ There cotne some
riore of the d—-d curses after me!** He
then stopped and threw uphis hands,at
which time the prosecution eclaims
that Hancock remarked to his com-
panions, “Now slap 1t to him, boys;*
a gun cracked and then another, and
Jones fell mortally wounded, and
soon afterwards died where he was

shot. There was a large party present
at this killing, most of whom have
gince died. The next day Jomes* hody

was taken by rome one other than the
defendant, and - pluced with that of
his mother, without washing or
changing the clothes. The supports
to the roof of the dugout were taken
down and the roof jowered to cover
the remains, and they were both left
thus entombed.

It also appears, under ¢bjection from
defenidant’s counsel, that a long time
prior to this Ekilling Jones had been
ecastrated by parties then unknown.
The defendant is not proved as having
any complicity in that act. a

That prier to and after the killing,
Hancock had been a person of good
moral character. Different and con-
tradictory nccounts of the killing of
Mrs.Jones and her son, and of the time
when the killing took place, appear
from the testimony, hut enough does
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l appear to show that the killing of Mrs.

Jones was a different transaction from
that of the killing of Henry Jones,
and whether Hancock was present at
her death or not is teit in dispute and
nncertain.

On the trial defendant was couvicted.
Defendant’s couvsel assign twelve
errofs as grounds for a reversal of the
verdict and judgmeut of convietion.
Among them are the following:

2, The court erred in allowing
Henry Gardoer, against the objection
of counsel for defemlant, to testify that
Henry Jones had been ecastrated and
had no testicles,

7. The court erred in refusing each
one of the several requesta asked for
the defendant, to wit, severally, each
cne of the twenty-one reqguests ap-
pearing in the record. -

8. The court erred in charging the
jury as lo the effect of good character.

9. The court erred in charging the
jury upon the facts as to the helief to
be attached to witnesses who testified
to the exact language thirty-two years
after the transaction,

10. The court erred in charging the
jury that time does not ruu in favor of
murder, and in charging that no
lapse of time washes out the stains
of blood that the murderer makes;
and in charging generally upon the
facts of the cuse.

The Court erred in charging the
jury as to the subject of justificatioun,
the defendant vot having made or
asked for justification, but denying the
killing; and the charge of the subject
of killing was an argument thatthe
defendant was guilty.

We do not consider it necessary to
review each assignment separately.
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only in doubtful cases, but also when the
testimony tends very strongly to estah-
lish the guilt of the accused. It will of
itself sometimes create a douht, when
withont it none would exiat."”

17. “There is no case in which the jury
may not, in the exercise of a sound judg-
ment, give a person the benefit of & pre-
vious good character. No matter how
conclusive the other testimony may
appear to be, the character
of the accused may bs such as
to create a doubt in the minds of the
Jjury, and lead them to believe, in view of
the probabilities, that a person of high
character would not be guilty of the of-
fense chavged, that the other evidence in
che casc Is false, or the witness mis-
taken.™

The Court refused these requests,
but justructed the jury as follows:

“Proof of the good character of the
person charged with the offense is al-
ways allowed in this olass of cases, and
the weight to be given to it is to be de-
termined by the jury. I is all-import-
ant in doubtful cases. Where the evi-
dence, outside of the presumption of
good character, i8 clear and explicit, on
which no doubt can he cast, good
character will only cause the jury to
hesitate ang think about the matter. The
jury will alwways remember thatsa man
as to commit Lis first crime. He can-

not commit all the crimes, it he does -

commit any, at once; he has to break
over the rules of good conduct and good
}ife for the first time, sometime in his
ife.”

We think the requests numbered 16
and 17 should have been either given
to the jury or embraced in the charge
of the court; and that the instruction
given to the jury on the court’s own
was erroneous. Thischarge, as

giveu, limited the effect of goad

In the course of the trial ft appears | character to doubttul cases, and that in
by the testimony of Henry Gardner,|cases where the evidence was clear

under ohjection from the defendant’s
counsgel, that Heury Jones had been
castrated some considerable time before
the alleged homicide. It nowhere ap-
pears that the defendant had any hand
or compligity in this transaction, or
was in any manner chargeable there-
with, or that that fact in any way
tends to elueidate the question involv-
ed, or throws any light upon the ques-
tion of the guilt or innocence of the
Jdefendant. The presumption is that
this testimony was admitted tor the
purpose of showing malice on the parl
of the defendant, and that was proba-
hly the ground upon which the learned
Judge ndmitted the testinony. If this
be wso, the prosecution failed in any
way to connect the defendant with the
act of eastration. This, we thiuk,
was error. The only object for its ad-
mission, if it was admissable at all,
would be to show that the defendant
committed the act, or assisted in ite
commission, and that he must have
had malice agaivst the deceased at that
time; and when the prosecution failed
to connect the defendant with the act,

‘the testimony becomes wholly incom-

petent. Its admission, under the cir-
cumstances, would naturally tend te
awaken a prejudice in the minds of the
jury agalpstthe defendant. Testimony
of this transaction was foreign to tbe
isinjaue and should not have been allow-
ed,

Error is sssigned upon the refusal ef
the Court to instruct the jury as fol-
lows:

16. ““In a criminal trial, evidence of the
good character of a person is of value not

such evidence would ouly have the
effect to eause the jury to hesitate and
think about the matter. In other
words, that in clear cases of guilt good
rcharacter should have no weight, ex-
cept, for the jury to stop and think, but
in doubtful cases it was all important.
We think the charge was misleading.
In doubtful cages the jury should give
the defendant the benefit of the
doubt and acquit; and to do
80 it would not be necessary for
the defendant to add proof of good
character to the doubt already existing
in order to be entitled to an acquittal,

Ltis in clear cases therefore where
evidence of good character is of the
most avail. There may be cases matle
out so clear that no good character can
make them doubtful; but there may be
others in which evidence given
against a person without character
would amount to a conviclion, in
which a high character would pro-
duce u reasonable doubt, or in which
bigh character will actually outweigh
evidence which oiherwise might ap-
pear conclugive. *‘Good character is
an important factor with every man;
and never more 8o than when he is put
on trial charged with an offense which
isrendered improbable in the last de-
gree by a uniform course of iife wholly
inconsistent with any such crime.
There are cases where it hecomes a
man’s sole dependence, and yet
may prove sufficient to outweigh evi-
den: e of the most positive character.
The most clear and convincing cases
are sometimes satisfactorily rebutted
by it, and a life of unblemished in-



