834

person was offered as-a witness by the
Elaimiﬂ, io prove a contract against

er former hnsband, Lord Aivany
beld her clearly incompetent; adding,
with hig cbaracteristic energy, ‘it
never shall be endnred that the confi-
deuce which the law has created
while the parties remainedin the most
intimate of all relalions, shall be
broken whenever, by the misconduct
of one party, the relation has heen
dissolved.”

Counsel also cited the ruling of
the Bupremne Court of the United
States in the case of Btesn ve. Bow-
man, from which we make these
extracte:

“It is admitted in all the cases that
the wife is not competent, except in
cases of violenes npon her person. di-
rectly to criminate her hnsband, or to
disclose that which she has learned
from him in their contidential inter-
course.”

“*And it is conceived that this prin-
ciple does not merely afford protec-
tion'to the busband and wife which
they are at lberty to invoko or not, at
their discretion, when the question is
propounded; but it rendera them :in-
competent to disclose facts in ovi-
dence in violation of the rule **

“Can the wite, under such circum-
siances, either voluntarily be germit
ted, or !by foree of authortty be cem-
pelled to state facts in evidence which
reader infamous the character of her
husband? We think, most clearly
that she sannot be, Public policy hod
estublished principles forbid it.””

But It was contended by the Gov-
ernment that the statute changed
thia common jaw rule and made
the wife a competent witness! in
cases of poiygamy. It has been
argued in the Utah courtsthata pro-
visiou in section 1156 ot the code of
Civil Procedure made the chapge
in this wise:

A busband cannot be examined for
or against his wife without her con-
sent, nor a wife for or against her hus-
ban& withont hia c¢onsent; por can
either, during the marriage or after-
wards, be without the consent of the
other, examined as to aDy communi-
catton made by one to the other dur-
Ing the marriage; but this exception
does not apply to a civil action or pro-
coeding by one ugainst the other, nor
to a eriminal action or proceeding for a
crime committed by one agoainst the
other’ i

The contentlon by public prosecu-
tors hus been that a sexual offense
by tbe husband, for instance bigamy
or pulygamy, was a crime com-
mitted by the husband against the
wife, and that thus the common
law rule was set aside by this pro-
vigien of the Utah statute.

The Code of Criminai Procedure,
however, provides that,

Section 421—°* Except with the conseni
of both, or in cases of criminal violence
upon one by the other, neither husband
nor wife are competent witnesses for or
agaimst cach other, ina eriminal action
or proceeding to waich onc or both are
parties.”’

Mr. Richards argued that these
two provisions of the statutes do not
conflict with each other, and that
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both are in harmony with the com-
mon law. That the latier provision
does not repeal the tormer. ‘That
all must be: construed together. That
they are tn pari materic. Thaf they
evidently mean the same thing, aud
that is, an offence committed by one
upon the person of the other, such
as au asaault, or any criminal vio-
lence, aud wers iutended for mutual
peraonal protection. And as in this
cape the appellant was not accused
of such an offense,
being not of that character, his
wife was an incompelent wilness.
Numerons authorities were cited in
support of this view. And toshow
that it is correct as to bigamy and
polygamy, counsel quoted from
The People vs. Houghton, a case of
bigamy in which the wife was per.
mitted to testify against her hus-
band, but the appellate court held
that the wife was incompetent, anll
said:

#By the rnles of evidence prevalent
at common law, neither busband nor
wife is permitted to testify for or
againsteach otherian any action,civil or
criminal. The rule has ita fonndation
in the identity of their rights and con-
cerns, the interést of civil society, and
the sanctities of the inarriage re-
lation, and it is enforced by the courts
with muoch strictness. Some excep-
tious there are where the wifs would
otherwise be exposed to personal in-
jury without remedy.”

In the case of the Btate va. Arm-
strong, 4 Miuu. 258, under a statute
gimilar to onts, in a prosecution for
adullery, Mr. Richards showed, the
court held that the wife was pot a
corapetent witness and explained
the rule as follows:

“The statutes only allow the wife to
testify against the busband, or the
bushand against the wife, withoni the
consent of the obe against whom the
testimeny is offered, in ‘a eriminal
aotion or proceeding for a crime Com-
mitted by one against the other.’
This excepiion is inserted simply to
gave those cases where, at common
law, a wife conid be a witness against
ber ’husband, or a husband against his
wife, and not introduce any new rule,
or extend the old one, Mr. Greenleaf,
in his work on evidence, vol. 1, 343,
says that these exceptionsare allowed
partly for the proteciion of the wife,
in her life and liberty and parly for
the sake of pnblie justice. Buotthe
1tecessity which calls for this exception
for the wife’s security, is described to
mean, not & general Decessity, as
where no other witness can be had,
buat a particultar necessity, as where,for
instance, the wife would be exposed,
without remedy, to personal injury.’

In support of the contentiun that
even should it be held that under
the Utah statute Mrs. Bassett was a
competent witbess because the
offence of her husband was
polygamy, yet it waserror to permit
her to Jdisclose a confidential. pom-
munication, Mr. Richards cited
Whatrton on Criminal Evidenoce:

polygamy.

“Section ,398. Confidential . com-
municationa betwcéen "hushdind and
wife are so far privileged that the law
refuses to permit either to be interro-
gated as to what occurred in their con-
fidential intercourse during ° their
marital relations, covering, therefors,
admissions by silence as well as nd-
mis-ions by words.”’

Also Greenleaf on Evidence:

“Section 254. Communications be-
tween busband and wife belong also
to the class of privileged communbica-
tions, and are therefore pretected in-
dependently of the ground of interest
and identity, which preclude the
parties from testifying tor or against
each other.”

“Therefore, after the parties are
separated, whether it be by divorce or
by death of the hnsband, the wife is
still precinded from disclosing any
conversation with him, though she
may be admilted to testify to. facts
which came to her knowledge by
means equally accessible to any par-
son not standing in that relation.””

Couns@l clored this part of the
argument by submitting that ¢“The

| gravity of the charge against the

plaintiff in error and the extreme
pens&lty imposed upom him, the
utter absence of all testimony tend-
ing to establish guilt, except the al-
leged confessiou testified to by bis
wife, aul the strained constructivp
of the stutute which is olalmed by
the prosecution to abrogate a long
established and well sottled rule of
law, all unite in appealing to the
gound judgment of the Court for a
striet adherence to its former de-
cisions, which bave ever preserved
inviolate the sublime rule for which
we now contend.”’

In regard to the juror Andrew
Larson, who was challenged ou the
ground that be had been a poly-
zamist, the oljection being over-
ruled,it was shown the Court was in
errol becanse the Edmunds A ctpro-
vider in Section 5:

*“That in any prosecution for bigamy,
pelygamy. or unlawfal cohabitation,
unc{er a statute of the Ubited Slatea,
it shatl be sufficient cause of challenge
to any person drawn or summonerd a8 a
Juryman or talesman, first that heds or
hag been living in the praciice of big-
amy, polygamy or unlewful cohabitg-
tion with more than one woman, or that
he is or has been gnilty of an offense

ponishable by either of the foregoing
sections, ote.”’

Mr. Richards showed that it was
fair to presume that the intention
anid object of Congress in providing
this cruse of challenge was to Becure
fair and hopartial jurors in this
clags of cases. The prosecution was
not to be hampered hy any person
on the jury who, by reason of hav-
ing once been a polygamlst, might
atill retain a friend!y bias for those
in that relation, nor wasthe accused .
te be subjected to the disadvantage
of being tried by a juror who had
once been a polygamist but who,

baving renounced the doctrine,



