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¢ government. How far
{‘ig:a?hut::),:;vhaffﬂ“"d in practioe, under
changed conditions, Will be adverted to
i N
ln;hag?rg?u:nder the Territorial law,
bol.hmmale’a and females, who took and
subscribed the oath of electoral qualifi.
eations prescribed by it, became en-
titled o be registered and Lo Vote.
Fernale sullrage rested, peritnps sole-
ly. on the oaib prescribed. Ho far as
Iy’am advised there was pn other
statutory warrant fur it. The coundition,
of electaral quallﬂcatlons specified in
the oath as Lo mules were, that they
hould he adulis residents, citizens
. ?ju taxpuyers, ne to femals, the
::me Bcoudil.ions obtalped, except
that they  were required  to
be mxpgyera’ or citizens iu
the cases Where they werethe wives or

daughters of clitizeus.

Another jmportaot cousequence fol-
lo\;-s the oath. It opened the registry
and the polls alike to polygamous and
monogamois men !:d women, and
thus indirectly sapctioned polygamy
and fortified it by an slectorate whose

members were thus approximately

doubled. ] .
CONGBESS INTERFERES,

thiz consequence and
porlrvoga(:l;l;’ :‘1{‘0, Congress, nrtjer long
furhearance, proceeded legislatively on
two different and distinet lines—one
i. the othker clvil. Procesding
mua]i « succession of luwy were en-
:,'3;?1 ’;Le first being the act of July 8,
1860, "the Morrill Iaw, pext the L.
munds law, last, the Tdmuads-Tucker

law of Murch 3, 1887
Here are inserted sections from vach

of these laws.] the i N .
roceeding ol ine of civ gis-
l“:i’(_)c:lcec‘mggrm- has imposed divers
cumlit’ious affecting the right of sul-
frage eligibility for jury service, to
hold office, and, withal, has substituted
Federal for Tercitoriai agents in the
conduct of elections 1o the Territory
and their pretequisites. On this Jine
the twenty-fourth seotion of the Ed-
mupds Tocker Iaw, enving the then
existing conditions of age, residence
and eitizenship, io order to reglstration,
adds pumerous ql.her condllions oper-
ating as civil disabilities, nod incor-
vorates the wholein the oath of eligi-
bility it preacrib:'& ; : -
jng election agencles, the
ni(njﬁ;:g::,aongof the Edmunds law pro.
vides #That ail the registration u!:d
election oftices of every descrip-
tion ipn the Territory of Utah are
hereby declared vacant, and each and
every doty relating to the registration
of voters, the conduct of elections, the
receiving or rejection of votes, and the
canvassipg an' returoing of the same,
and jssulog of certiticates or other evi-
dences of election io =aid Territory
ghall be performed under the existing
laws of the United States and of said
Territory, by proper persous who shali
Le appointed W execute such offl ces
snd perform such duties by a8 board of
five persons, to be appointed by the
President, by aod with the conrent of
thfe Senate, provided, that euch bosrd
shail not excludeany person otherwise
¢ligible to vote from 'Lthe polie on ac-
eount of any opinion such person may
entertain on tbe subject of bigamy or
polygnmy, nor shall they refuse to
count any such vote on nccount of Lhe
opinion of the person ¢n that subject.”
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Under this section the Beard of
Commission huy, from time L time,
appoiuted officers to succeed Lo the
functions and titles of their predeces
sors under the Territorial law,namely,
registrars of voters, judges of electious
and canvassers uf the election returoe,
and, a8 the Territoriul law, as bas been
remarked, combipes with this section

{in forming the election system of the
Territory, it is needful to consult each
in determiniog the valldity of auy act
of the Commisslon or of 110 appointees.

Recurring tu the first section of the
Morrill Jaw and to the elghth section
of the Edmunds law, it fulls in the
order of the Jiscussiun Lo state that
grave questions ‘of constitutional law
bave deen raised upon each. First,
whether it was competent to Conyress
to penally inhibit plural marriages in-
asmuch rs some of the Mormouvs, at
least, hold such marriages to be a tepet
of their rehgion? Becond, whethér it
was competent to Congress to abolish
or abridge, as to tuch persons, the right
of sufirage as they had theretofore ea-
joyed it under the la w?

The first question ame before the
Supreme Court of the United Brates.
The court, in consideriag it, among
other thioge, eaid: “ln our opinion,
the etatuts is within the power of Con-
gress. It is constitutional and valid as
prescribing a rule of action for all those
resfdlug in the Territuries or other
places over which the United States
bave contrsl, ' This being so, the only
gyestion willch remnios is whether
those: whoe muke polygamy a part of
their religion are excepted from the
operation of the statute.
then those who do 110t make polygamy
a part of their religious bellefl may be
found guilty avd punished, while those
who do must be aequitted and go
free. This would beintroducing & new
element nto criminal law. Lawaare
made fur the goveroment of actioos,
and while they canpot Interfere with
mere religious beliel and opinion, they
m iy with practices. 8o liere, ap a law
for the organization of society under
the ¢xclusive dominion of the United
Btates, it is provided that plural mar-
riages shall not be allowed. Capn a man
excuse his practices to the contrury
becavse of his religious belief? To
permit this would be to make the pro-
fessed doetripe of religious belief super-
lor ig the laws of the land, and in eilect
to permit every vitizen to becomea law
unto himself, Government could exist
only in nanre under siich circumstan-
ces,”’—98, U. 8, p. 98, &l sequitur.

The second question came before the
same court in 1884, in the case of
Murphy vs. Ramsey nud others. In
considering it the gourt had occasion to
note the distingtion Letween eriminal
penalties und eivil disablillics; also, to
recognize the natural as well as the
legal capacity of a polygamisl to cease
to be obe, Among ulher things, the
court suid: **The counsel for theappel-
lapt in Argument seems to question the
copstitutional power of Congressto pass
the sct—so far as it Abridges the right
of electors in this territory under pre-
vioug lauws, But that question, we
think, is no longer open to discussion.
It huv pussed the stage of controversy
inte final judgment.

Upon this construction, the statute is
oot open Lo the objection that it is an
ex post factu law. Lt does pot seek In
this section (8) and by the penaity of

Il they are,,
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disfranchisement, to opernte As 2 pun-
jshment bpon any oflense st £11.

*It ia bvot, therefore, because the
person has committed the offe se of
bigamy at some previous time in viulu-
tion of sume existing statute, and #s an
additional punishment for its commis-
sjon that be ia visfranchised by tbe act
of Mareh 22.1882; nor becmusv huis
guilty of the ofleuse as uefined and
punisbed by the terme of that act; but
because having at some time enlered
futo a bigamous or poisygamous relation
by marviage with a second or third
wife while the first was living, he still
maintajvs it, and has vot dissolved it,
although for ihe UTG being he restricta
actual cohabitation to one.

““The disfranchisument operates on
the existing state and condition of the
person aod oot upon & past offense. It
I8 therefore not retrospective. He
alope is depriveu of his vote when he
offers to register, is the - actually co-
habiting with more thaen one woman.
Disfranchisement is not prescribed ag a
penalty for being guilty of the crime
and offense of polygamy;, fur, as has
been said, that offense cousists in the
fact of unlawiul marriage and the
prosecution sagajust the oflender is
barred by the lapse of three yenrs,

“The woris *bigamist’ and ‘polygam-
ist? evidently are Dot used Io the sense
of describing those who entertain the
opinion thit higamy and polygamy.
ought'to be tolerated #5 a practice not
incompatible with the good order of
goclety, the weltare of the race, and a
true code of morality, it such there be,
because in the proviso ol the nintn ¢ ec-
tian of the act it is expressly declared
that no persou shall be excluded from
the polls. or be denied his vole, oo
account of any opioion on thesubject,*?

114 U. 8. P. 182, et sequitur.,

Following the authority of Murphy
ve, Ramsey and others, Chief Justice
Zane, as Juetlce of the District Court,
beld at Balt Lake City,aid, in the
cauge of the United Btutes vs. Bennett,
that *the law did not apply to those
who went into polygamy before there
waa & law neaiost it, but to those
who were actually in the relation-
ship. A map must actunlly bhave n
piurality of wivesto be a pulygamlet.
The fact of cobabitation 1s Dot a fea-
ture in detcrmining the meaning of
the term. A man ceaseeto bea polyg-
amist when he fully and finally ter-
minates the relationship. The way lo
accomplish that is bot poloted out.”
Can the relationship exist when the
purties have not only ceased to cohabit,”
but have separated in geod faith? That
is, dous it exlst hecause of the former
relationship? To malntain a relatlona
ship requires rpome act of the mind to
continue the condition. The Bupreme
Court holds to the ideu that there must
be a recogoition. The question of
good faith will be for the jury to deter-
mipoe. The section regarding ampesty
or pardon Jovs not geem to have any
conbection with the question. The
parifes may oblaln amnpesty and yet
continue the polygamous relation.

The conciuslons tobe drawn from the
provieivos of the statutes quoted and
from their authoritative exposition
aud application by the courts, seém to
be

First—Tbat disfranchirement s no
part of the pepalty aonexed to aby
sexual offense committed in violation
of those provisions.



