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VARIES VAGARIES
i

full text of his beaver
argument

IN WHICH AS A prosecuting
OFFICER HE DEPENDSDEFENDS

i THE PRISONER

says thompson lau justifiedJu stilled
J I1

in what he did
1

anid THAT IT IS THE touty OF
EVERY P MAMX TO

HIMSELF UP

exported torfr the ws 1

ARGUMENT TO COURT
i

may it please the court there is a
question of law which arrests our at-
tention upon the veryavery threshold of this
inquiryinquiry w erecteddirected to the prosecuting
oftofficerscers agad wellell as the court which
must be considered and determinedpined
so far as I1 haam advised this is the first
time in the history of the territory
when the question involved here has
been presented for determination by
the court that question is briefly
stated whether or not under anyadv cir-
cumstancescum stances a marshal of the united
states armed with a process of the
federal court pesgoes out to ararrest an
alleged offenderoffendedr against the laws of tataeJ

e
united statesspates is authorized to useae
force to apprehend the offender iftasoso
to what extent and whether hebe may
use it to the extent of taking or
not The matter I1 may say sodo far as
this trialaral isls concerned appears to have
become something of a public question
and ip all classes of the com-
munity and upola which opinionsominio may
have been divided in my judgmenttt
the time hasbas come for a

SET

so far asae it may now ibe settler kpp
that view when it was understood
that I1 was to come to Bea veland
take charge of this prosecution I1 gaveagave

thothe matter all the study examination
and rereflectionecklon that I1 akswas able td0 iuin
the masttt of other professional duties
and speaking for thefhe pi will
say that I1 have reached certain conclu-
sions which it is my duty to make
known to the court six to present thethe
argument with by
which it seems to me I1 have fortifortifiede
myself

the facts in this present case dis-
close that itheathe defendant wgwas a duly
appointed qualified and acting depueydej uty
marshal oyof the united states and un-
der the law as such was authorized to
serve the processes of the court that
the deceased was chargedchargedbyby anall indict-
ment of the grand juryury of this court
and district with a criminal offense
againstainest the laws of the united statesag
designated 1 as the offense of
unlawful cohabitation by the express
terms of the statutes creating and idede
filling the offense it is 61classedkissed as a
misdemeanor and the question now
as it seems totomeme is

i whether it is of
that hab Ordelerlon crimeer iivo or the class
of ariicrimes which authorizes the 0officer
armealmeh sitoaI1

warrant to
TAKE

I1 hukinHUMAN

if ary 416 ardds abib 5 0 r
thisT question involves perhaps theM
CODSconstructionruction of the federal law as it is
exeexemplifiedliti in the statutes ao wewell as
checothecotthe construction ot the territorial law
in relarelationbioti kindredto mattmattersets I1 pre-
ferfe rainin IMmy 41ise to consider thehe
mattexinin solelysI1

11
liaw in the liastJJ lit of the

fedlf tawfaw As your honorbon9 is aware
nodo common law crimcrimialal

r klon 0 o the jurisa
e

i

f the united states there are
n offenses ur ances
t s i with themm that por

a t the common lawlawaw OffenoffensesOff enieskes faagainst the common lawarelaw arey those which area benneddenned by the federal
cobcongress iiinaher statutes in matters
olof procedure and of evidence and of
e I1 terms usedu by con
gr iff

I1 I1 statutes taken from the
oil 6 commonCOMI VV law as it was

known at ecommon tawlaw thetha courts are
IP 10akto and buiey do look

allttoeppe epcommon0 I1 as the mother of
j relmF 0 Q eI1pitenab country for the
purpose i1 61 aaning whether a
crimer ime exists or notbot the federal courtcourtt
lsis not th I1 d ttp look beyond the
statute adaa 1law thealle crimcrimes
were div lifinto0 classes known as

B MISDEMEANORSAND
f s 7feachEa hadd their

F g I1ed tall the grees 0off
ccraneseS kiloknown c asg infamouss including
capital crimes and thiethe punishment
whichwaich attendedattend of the
crime known as a some
tilingth ingmoreore than tilethe punishment that
attended the commissionbolmmission of any crime
in the united state at the present
day A felon aiwaa deprived very
generally ftc hisbis life and aalsoso his blood
wwap corrupted ilehe forfeited bis lands
godjas ana phchattelattel and by the laws 0off
england the 1918 of the parent were
mmeame to effect maa very practical and
substantialdid way the descendants of

A misdemeanorot on the
other aana carried with ithoneit none of
aliee s the pen-
alty wasarsimply imprisonment for
shore periods of time blackstone
says I1 0 orr two years was

belie 1I40 limitim 1 although9 thereere
eti line af demarcademarcationori

between tile different durations of pun-
ishmentish ment I1 at the common law an
cerbaswas authorizedauchoi iced to take the lifelif of0
the fceloae ion provided it was necessary to
take his life otor to suffer him to escape
armed with a proper process or ininsome cased even upon a well grounded
reason of suspicion of the felon theithe
peace officer was authorized to pursue
the alleged felon

TO THE DEATH

this was not a rule however in cases
of misdemeanor and the question is
whether or not that rule is uppapplicablelicIe
here and itif so to what extent how
and when waymay it be applied the first
propositionpositionro that occurs to ones mindmindinin considering the question naturally
is that the power to make effective
the processes of any court ja any gov-
ernment ought to exist somewhere
without thithat it would become impos-
sible to carry into effect the decreed
and lawful judgments of the courts so
that when we come to considercon bider
the question in the light of
the federal statutesstatutesitit is0 proper to
assume and I1 think that congress in
legislating on this subject intended to
makelaake it effective and to bring to jus-
tice the offenders of the law that it enellenii

acted and to bring to justice theahelf of
fenders against these laws butbout in the
federal legislation we findand that the
distinction between felonies and mis
demeanors has been entirely oblite-
rated it no longer exists corrup-
tion of the blood forfeiture
of his goods and lands does not attend
as a consequence of crime in this
country 0040 mans blood can be cor-
rupted his goods and chattels are not
forfeited to the state for the offense he
Lmay coracommitmit in the legislation of
Uoncongressgress contained as it is ina a largjarg
VOvolumeanle the penal code a greatereater
number a larger majority of the of-
fenses their defined are either desig-
nated as misdemeanors or are not or
are not designated by name at all as
btbelonginglongin tto0 any particular class of
crime thehe elements which shall go
to make epandup and

constitute A CRIME

areae stated with accuracy and preci-
sion the act which was entered into
to form tilethe ccrimerima wasfistea likewise stated
with accuracy and precision in some
few lustaninstancesdei the term felony is at-
tached to the definition of the crime
butiabut id a large majority of cases the
word felony gismot used again pun

for crime in this country l am
speakingspeak leg now of the united states as a
federal govern mentisIs by linefloe and im-
prisonmentP risonment of course with the death
Ppenaltypenalty in
instancesstances12 that I1 nowBOW recollect do
other consequences attend or khowfollow
the violation of the federal law the
man who attempts to bribe a federal
judge atif convicted is to toebe punished
by fine and imprisonment and is dis
franchised that is to say that hebe is
prohibited from again ever holding
office or position of honor or trust un-
der the federal law the man who
commits the crime of perjury in a
court of justice is also punished by
linefine and imprisonment and hebe is for-
ever disqualified from giving tetestimonystimon
as a witness in a court of the unitedY

states there may be some other
crimes which I1 have overlooked to
which similar consequences attackattach
these offences however are sufficienttent
for illustration they are both mis-
demeanorsdemea alors under the rules which I1
shall hereafter attempt to make clear
offensesOffen sea involving imprisonment forfol
a long term of years 10 15 or 20 artsare
under the classification of cases I1 have
given simply misdemeanors offences
created by congress an the other
hand there are offences designated by
congress

I1

AS FELONIES

that are followed by alhorn terms of
imprisonment and lightylighter penalties
therefore it is apparent in reviewing
the legislation upon this subject that
the distinctive features known to com-
mon law as felonies characterize
them as such the distinction from mis
demeanors no longer existing in this
country in every state of this union
in every territory of this union there
the distinction no longer exists in
every territory and in every Sstatetate so
far as I1 am advised the designation of
the clclassassofof crimes known as felonies
is an arbitrary one made by the legis-
lature and depends upon the pun-
ishment that follows and not upon the
character of the offence every of
fence that is followed by impris-
onment I1 in the state prison
the punishment in every state or in
every territory is classified as a tel-
ony

fel-
ony every other offenceoffense is classified
as a misdemeanor misdemeanors are
punished in this territory and throughah

the states and Territerritories bv impris-
onment in the county jaijailsIs neither Jis
the duration of the punishmentment the
period of time for which an offender
may be committed to prison to deter-
mine the question I1 findnd upon exam-
ination otol the statutes in this territo-
ry that there are some forty offences
statutory offences punishable by jim

in thepenitentiary where-
in the maximum terms of imprison-
ment have been fixed by the legisla-
ture so that each of them maymaybebe
followedfollowedbyby imprisonment torfor only onoone
day still they are offenses under the

territorial LAWS

the courts of the united states sittingsittima
upon circuits nave been greatly
perplexed with this and similar
questions growing out of tilethe
faifailurelure of congress to make any dis-
tinguishingtin U ashing classification of crimes
and the quequestion arostearose a fefew years aa
upon the tennessee circuit upon tthee

application of a prisoner charged with
counterfeiting which was a felony at
the common law to exercise the right
given hirhim abbyy I1 this section of the
revisedd giatstatutesu tes of the united states
to challenge ten j of three
the state provided in baeffcases of felony
the prisoner should be allowed to
exercise ten peremptory challenges in
cases of misdemeanor only three it
was insisted there that counterfeiting
being a capital felony at the common
law must be treated as a felony
under the law of the united states
becauseit was substantially the same
crime as that known at the common
law hammond the circuit judge re-
viewing the question at some length
came to the conclusion that there was
na practical distinction between felon
lesies and misdemeanors under the laws
of the united states andthat the only
consequence that followed from the
fact that a certain crime was desig-
nated as felony waswag to give the pris-
oner a better and

GREATER ADVANTAGE

ban chehadhe had before giving hinihim seven
more challenges than he would have
had if his offense had been designated
as a misdemeanor I1 I1

I1 read iromfrom the albany law journal
volume 22 page 44 it is the case of
the united states vs coppersmith
sittingbitting in the circuit courtcourtenin the west
district of tennesseeTennes january 31
18831888 the judge giving hisbl opinion
quotes from several of the courts

I1 find by examination of the revised
statutes that the following offenses are
either by express declaration or im-
pliedly
Sliedly as suggested by mr justice

hammoodakmand felonies under the laws of
the united states first murder be
cause it used ththe term of murder
without defining what murder is
breaking or entering a vessel etc
running oftoff with a vessel stealing
processes or procuring false bills
ferong or counterfeiting using forged
certificates aidinaaiding ilin the violation of
the preceding seesectionion falsely assuming
to be a4 revenue officer robbery or
larcenylarcent but in all baseacase under the

of the circuit court they say
the common law word rob which oc-
curs has ao definition the statu-
tory word burglaryburglar or opening of sealed
packages under the revenue laws re
lating to distilleries omitting to deface
stamps of liquor fixing false stamps
removing or falling to remove stamps
of cigars from places where they arerequiredto be kept you will observe
that this classification includes of
tenses of difdifferentferen lasses

1

I1 IT INCLUDES

it includes robbery it includes two or
three series of offenses at the common
law were punished as such
most of them at common law antheon the
other handband it includes statutory of-
fenses which are made torfor the protec-
tion of the revenue audand perhaps it
may be said that each carried with it
no particular degradation except in
so far as they are in violation of tilethe
statutory prohibition on the contra-
ry 1 1I 11findad that that was not a
I1felony10 ly aatt the common law Is a felony
under the statutes mayhem which
was a coony is not a felony polygamypolygamy
which was a felony a capital crime in
9swedenwede natoneat one time is not A felony
underunde our law larceny ignotis abot a fel-
ony only a special statutory larceny
with Tereferenceference to some partparticulariZular por-
tion of government such as receiving
stolen boods plundering vessels etc

I1 will go back and give your honor
an idea of the different maximum pun-
ishmentsishments that are imposed upon those
rmisdemeanorsdemeanorspis maylem is punished
by imprisonment at hard labor for six
years polygamy five years larceny
one receiving stolen goods three
plundering vessels 10 years mutiny
was a capitalcapi crime or 10 years at-
tacking vessels imprisonment at hard
labor 10 years robbery at sea or
land death it nayimay be doubtful
whether tuatthat offense under the difididefini-
tion given by judge hammond ought
not totobebe classed as a felony although
it is not defined as such arson
which wiswas a felony at common lawlaw isis

k NOX A FELONY

but it Is16 punishable by death under the
uniunitedte d 8statestates Stastatutetutt

I1awillwill call your honorsbollors attention
now more particularly to the distinc-
tion that is made by the court in
the cases of arson the statute isasis as
follows every person who within
any tortlort dockyard navy yard arsenalat senal
armo magazine the site whereof
is under the jurisdiction of the united
states or on the site of any light
houseouse or other needful building1 1 of jhbwaitedunited Statesthe site whereofwhere1 Ais under
their jurisdiction wilfully and mali-
ciously burns any dwelling house or
mansion house QTor any store barn
stable or other building liarparcelleel of any
dwelling OYfr mansion house shall suf-
fer death now if the legislalegislaturetur
had simply said after describing tthee
places that any person who shall com
mitmitararsonsou within this territorial jjuris-
diction

arts
shall suffer death that is ththee

rule laid down but inim the case of
counterfeiting they undertake to de-
fine the crime itself and they say wil-
fully and maliciously burning any
dwelling etc the consequence is we
have a capital crime hershere which is not
a felony under the laws of
the united states perjury isia punish-
able by hardbard labor for five years and
the convicted perperjurerjaurer may not there-
after testify in aejany court in the united
states taking a false oath in natu-
ralization is punishablepuni by five years
the crime of rescue is not defined aej a
felony every person who by force
setsbets at liberty or rescues any person
found guilty of any capicapitaltiLl comecrime while

going to execution or duringdunce execu-
tion shall sufferbuffer death 11 that is not
defined 1

I1

AS A ill
whether or not under the rule of judojudge
hammond it would be deemed a felfelonyaay
under the laws of the united statesstate
whether it was a felony at commoncons men
law or whether the leciglegislatureataee had
defined it in apt language it is not 4afelony at all events

46 any officer permitting an escape
0off a prisoner shall be fined potlot
more than two thousand dollars
or imprisonedm toror a term axqt not
more MIthanll11 two yearvear s or both abwnow
as to forgforgingilij and counterfeiting

every person who falsely forgesforces or
alters any obligation or security of the
united 6satesates shall bobe punished by a
fine of potnot more than five thousand
dollars and by imprisonment at hard
labor not more than 1 both
of which are capital yet are punished
by hard labor torfor a term of years

forging certificates isban be pun-
ished by a fine of91 pot moie than ten
thousand dollars and by twimprisonment
at haydhard labor not moremoie than three
yeyearsa rs ubiusingng plates prinprintingprintistim notes
without authority that is government
notes oior bonds which of chuicouicouisese is a
high crime against the governmentGove
was a capital offenseoff erise under the com-
mon law but is a misdemeanor at comcomii

mon law and is punishable by impris-
onment for a term of fifteen years

UNDER OUR

passing sellingselli og and concealing forged
obligations has the same peupenaltyalty aat-
tached bribing a judge maymaybebe im-
prisonedvoted at discretion for life and for
ever for holding officedomcei yet
the offender is not a felon under the
united states laws the offense is18
simply a misdemeanor counterfeit-
ing Is punishable by 10 years accas
sor before0 e thee fact inn murderr er robberyery
or piracy punishable by deattieath is not
a felony in the lafiguage of the statu-
tes I1

I1

every who aids
abets causes procures commands or
counsels another to commit Uny mur-
der robbery or act of piracy upon the
seaseas is19 an toe fact to
such piraciespi and every such person
being thereof convicted shall suffer
death additional provisions are

no conviction shallshaft work borrup
tion of blood or any forfeiture of his
goggoodsdoloror lands to the benefit of the
clergy

ENOUGH HAS sebes SAID

apprehend to make clear this piroopp
position viatthat in the penal code ofof zethe
united states the old distinctdistinctionsiong be-
tween felonies and misdemeanorsgra no
longerloDger exist it never was the anten 1

tionlion of congress in the enactment of
this sautestatute to punish offenders
against the government or that this
class of cases should be carried into
these statutes it is not suitable to
the genius of our institutions knotheand the
civilization of the age we have grogrownwa
out and beyond it the feelfeeling1 1ahthee
people bear testimony to thisthi in everyy
state and territorypryfy asai weir as in the
federal legislation we have lasoflaws af a
simisimilarar characterter while thehe word re-
mainsin s the distinction isingoegoegooe the
word felony now s simplyimply IndicaindicatesteW
a punishment not the duration
of it but its18 character
if the commission of the of
ferisefence be followed by the punishment
of lnin the penpenitentiary
wherehere the moral degradation aken orof
by the supreme court of the united
states attaches it liss a felony
and that is the only dis-
tinction the only kind of
punishment kgknownown is impimprisonmentrisonment
fluefine or imprisOn mentor both or death
further we find that congress has
never bad that distinction in mind
the old common law distinction that
crimes designated as misdemeanors
crimes that are misdemeanors because
no designation has been given them
then other offenses which congress
has in terms designated as felonies
and so I1 conclude that that

IS38 NOTMOT twist
that is to gaysay imbatthat the question cheth
er an offense is in terms designated a
felony or a misdemeanor is toot the
test bychich this question is to beeb
solvedsolvefl h in the very last voluvolumewe
of the reports otof the united
states mr justice matthews on
the subject sats in a case of habeas
corpus A crime punishable with
imprisonment iiaIB the with
or without hardhara labor is an infamous
crimeclime and carrying with it all the deg-
radationradation attendant as known to the
people of the land and as such under
the constitution of the united states
it mast be prosecuted by indictment
aad not by information ii

in the case referred to
hammond decided ate long ago cas 1185085
justice nelson speaking to the court
8 howard page 44 says the question
there being whether the indictment
punishingunishing the defendant sta ththe
facttact was defective in that 4i faiadtailed tot
allege that the acts charftid against
him were committed feloniously that
is to say with aia felonious intent

in respect to lineithe first question
certified the general rule is thethat the
charge must be laid luiin the indictmentsindictment
so as to bring the easecase within the de

ofel the offense as givengivel in the
statute alleging distinctly altall the es-
sential requisites that constitute it
nothing is toadto be left co10 implication or
intendment generallygenerelly speakingpeakine it is
sufficient to pursue the words of the
act but if in pursuing them there
should be any ambiguity or uncertaintyI1
in cagchgchargingging the offense the pleadercleador

i should regard the ti C

SUBSTANCE AND LEGAL EFFECT

of the enactment and when words or
of art are used in thothe description

that have atea atnealeal meaning at com-
mon lawjaw thes 0shouldoud aebe allowedollowed
being the onlyODIT terms to express inill apt
and filegar laolanguageguage the nature andiad
character of the erdimelipe

in all att ccommonnoa
law and some also by estatute the fe
loi pua intent is deem ed an essential
ingredient I1in constituting the offense
and hence the indictments willbewill be de-
fective even after verdict kulosa the
intent is avexaverredred tag rule has been
adherer to with great strictness and
properly so where this intent laa
material element of the crimebrimle

irU AVilwilliamlisin blackstone observes
that the term felony orioriginallyginelly denoted
the penal consequences of the crime
Danamelyimely the of the lauds and
ghodsi but that by long use it came
at last tolo signify the actual crime
committed

he aurtherfuit ber remarks that the idea
otof elony is19 soflo generallygeueraUy connecteded
with that of capital punishment anat it

to separateheparate them and that
the interpretationinterpretational ofol the law conformsconform
to that usage and ahertthereforefore if the
statute makes any new offense felony
the law huplitsmi plies that it shall be puppun
ishad with death that is by hangingbanging
as well as by forfeitureforfeiture unless the orof
feader raysprays 1 he benefit of the clergy 11

4 Black stones corncora 96 wewend ed
this viewlew accounts lorfor the necessi-

ty of uie averment offof a ous in-
tent luin all indictments lordfor

FELONY AT COMMON daay H
1

and also in many cases hen made so
by statute because if it is used IRia
the sense of th law to denote the
actual crime itself tilethefeloniouslelot ious intent
becomes anah essential ingredient to aoncon

at tire termfeim signifying the
crime committed aud not the dedebiecree
of feloniouss intent I113

of the essence of the offense as much
so agtheas the Inteingenitir totb afafmaun or Aisdisfigurefigure
in the case of mamayhemmamiemyiem or to defraud
in the case of fo geryase essential in
gregradientsd engg g these sever-
al1 offensesoffeases

but in cases wherevillem thisabis felonfeloniousfous
intent constitutes no pattpart ofbf the crime
that being complete under the statstatutetite
wit horathofft itit anand depending upon ano-
ther andabol diffdifferentdrent crisina intent themthe
i ruleube caletca have no application in reason j

however itft may be upon authority j

abe sstatute upon which the indict-
ment in question is bodnofoundedled dsdescribes
the several acts which up thithe j

offeneetenee and then declares the personetson
to be guilty of felony punishable oy tintfine
and the transmissionsion
or presentation of any deed 9arr other
writing to any office oior officer of the
government in support of of inin betsa
tion to anany account or claclaimial with the
intent totb axiA thetha united states
knowing the same to be false are the
only essential the lelofelo

intent Iss no part of the deschidescrip-
tion ass tilethe offoffenseease is complete with-
outloutittfly felony iis the conclusion of lawjaw
from tilethe acts done with the latentintent des-
cribed and makes part of the punishhinish
meent as in the eyeeve of the commoncominon
law the prisoner

and franchiseddisfranchiseddis thesehap
raen oes apay abot followsf olio speak-
ing inain a govegovernmentrement where the comi9

mon law doesgaes not prevaprevailMj but thee
moral degradation attaches to the i

punishment actually infectedejf i

the question recurs aehen if thete adis-
tinction

ls
be iween felonfeloniesleo andaad misde-

meanors in theho besise of the common
law no longer exists what application
isip to be made of0 the rolerale which latat
common layr authorizes the officer

i armed with the proper process to take
human life 14 certain cases ascomat com-
mon law be was authorized to appre-
hend the offender and if necessary to
arrest him take hisbis lifeeife in cases of
felony that is to say in cases of that
high orterorder of primeame which was attend-
ed with consequences followed
by death or imprisonment wdpad by the
corruption of blood there was a for j

the eotaestate and the loss of
dower to his tamfamilytord there was
a large number of those kinds
they were only the
lesserhasser class or gradograde of crimes
itsmallall offensesoffe oses petty offensesoffeases
all embraembracedceO under thetae classi-
ficationfili of misdemeanors was ex-
empt from the oleoperationration of this rulearule
and we cancag readily why it
Is that the government which enactsevanta
the law alq joeanes the grades of
crimpcrime and bais court to deter-
mine the ques AVhe guilt or inno-
cencebeace of the f W why it is that
that govern assumesrues 09 exercise
its authority Oriabringgolmhim before the
bar in order that he moymaybede trieenedd if itwere not sose the of

iwould ceaseceane if it were notnoi
so itif abight

1 thab
of its courts dismiss its prosecuting
officers and pigsmarshalsbals and discharge its
judges freal trie further prosecution of
criminal cases if the power did not
exist someisomewherehere if it wwasas noth0 t aallowed10I1 wed
in some official to enable him tote bring
within thete law a man charged with a
exime against the law it would be im-
possible to enforce the law adnd so
wasvas that at the comcommonon law in by farar J

the larger number of offenders aallbybe-
inink classed aas felons itt this laid down
from time down that the

T

officerfiberof armed with a properpro er process
agaagainstpst ha 1nanman ebarchargeded with
that grade ol010 crime must bring him
and if it ivaswas nenecessarycesspit to 4 him totd
take htham11a he was 14 doing so

now the conditions lave boangeq
since the common law reached ifits iny 1


