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the governor must nominate
and bybar and with thetiie advice and
consent of the legislative council
appoint this officer of this opin-
ion were governor rardinhardinH 91 gov
shannshaffbr and gov woods the
other governors whatever may
have been their opinion have ac-
quiescedced in the election I1 am ig-
norant ofaof a single exception to tthisis
statementstatements

thetho cascasee of the united states vs
mcallasterMcAll isterlster arose inlri territory
march 18700 the camcase was argued
on twoto points

crlill1 was he ththe ministerial officer
of the court in cases referreddeferred in
the act or was that thetho duty of the
UUSS marshalmarshaiMarshai i

2 should he beW elected or ap-
pointed

J

it was decided 1 against the mar-
shal it speaks for itself I1

I1 heard the opinion read but I1
have nevee seen it since soso I1 can
not furni li it

I1 hererherewithi th flfilbaI1 qa cerulceruicertifiedfl ed copy of
all the proceeding in it which I1 am
able to nindfind of record there was
however i dddemurrer filed and after
the judgment of may igi16 1870 it
waswaa appealed to the supreme
court of the territory and the
supreme court affirmed thothe judg-
ment

thetha territorial MAR

ina tetie district court of the third
district of the territorytV

of utahulah coulty of salt zakalake
ilabethothe united states ofAmerica on

the relation of joseph baM orr vs
J D T

STATEMENT ON AAPPEAL

be it remembered that on the
day of march 1870 the rela-

tor
rela-

ter filed hisbis complaint inili said court
against said respondent in words
and figures following to wit

TheUnited stated in the third
of america district court

on the relation I1 of utah terri
of tory regular

jqsephjoseph M31 orr iliISImarcharell terina
vs D 1870 hon

J D T mcallis C C wilson
ter J judge
TeilIII1I joseph lyl orr the above re-

latorIV tor being first duly dworn upon
oath say that U S grant presi-
dent of the united states by virtue
of the authority conferred upon
him by law anon the day of
september ADA D 1869 sutsuspended
josiah hosmerhosiner from thethe officebicci orof
marshal of the united states for
the territory of utah until the
end of the next session of the
senate of the united statesstatis and
on said day designated joseph M
orr to perform the duties of such
suspended officer in the meantime
and on the same daydixy a commission
duly issued to the said rehireLirelatortor all
of which is mommore fully shown by
the exhibit heihelcunto attached y mar-
ked A thatthai afterwards but sev-
eral months previous to the date
hereof said relator duly qualified
himself according to lawjaw to enter
upon the duties aforesaid by taking
and subscribing thehe oath a certified
copy of which isis hereto attached
marked exhibit B and filing the
same with the clerk of the supreme
court of said territory and also
forwarding a certified copy of the
same to the secretary of the inte
riorand alsoaiso by executing the bond
a certified copy of which is here-
unto attached and marked exhibit
0 which bond was duly record-

ed in the office of the secretary of
said territory that by reason of
the premises it became and still is
ththe11 Clutyduty and right of the said rel-
ator under and by virtue of the
laws of the united states to exe-
cute all processes issuing out of the
district and supreme courts of said
territory of utah or directed by
any judge thereof to do and per-
form all and singular the executive
business of said courts and to have
and enjoy all and singular the fees
and emoluments of the same that
one J D T mcallister as territo-
rial marshal of utah terniTerelterritorytery at
the present time assumes to have
the right and authority to do and
performaperformsperformaa portion of the aforesaid
dudutiestleties3 devolveddevolved by reason of the
prempremisesses upon the said relator
and tolttolito i have and receive theahe fees
and emoluments of the same and
the said J D T McAllistmcallistercr so

assassuming such right has forforseasev
eral months lastlust past within the
jurisdiction of this court wrong-
fully unlawfully and without
any legal authority ex-
ecuted most of the process of this
court and has done and performed
the executive business of the same
in almost all aescases in which the
united states has not been a ppartyarty
and has received to his own usouse
almost all of the fees and emolu-
ments pertaining to the same in
violation of the rights of the raidpaid
relator and the said J D T
mcallister still assuming said
rights still continues within the
jurisdiction ot this bourtcourt wrong
fullfulifullyyandand unlawfully and without
advany warrant or authority of lawedw to
execute most of the processesprocessed of
this court to do and perform al-
most all of the executive business
of the same and to receive to his
own use the fees and emoluments
pertaining to such service an vio-
lation of the rights of the said
relator

I1 wherefore said relator prays
that an Jninformationformation may be filed
against the said J D T mcallister
according to law and that he may
by the court here be required to
appear and show by whatwhai author-
ity he does the matters and things
woveabove specified

the territory of utah t
haltsalt lake county S s

I1 joseph at orron the aforesaid re-
lator being first duly sworn upon
oathath saysbays that the matters and
things before stated and to which
heh has subscribed his name aroare
truetrue as he verily believes s

signed J 0rn
swornisborn to and subscribed bafobeforere

mpme this day of marchmaich A D
1870

ISS A MANN clerk
ENDORSED

dist court 3rdard dist utahUtabJ
united states on ferelationlation of J

liiISI orr ads J D T mcallister
affidavit of relator and com-

mission
filed march 1870

ISS A MANNmanx clerk
afterwards to wit on the

day of march A D 1870 dedefend-
ant

feildfelid
by his counsel appeared and

filed with the clerk of saidsaldsa d court
his answer which is in words anaand
figures following to wit
I1 the united states 1

bachas H hemp territory of
stead attorney of utah 3rdard
the united states
in the territory of triet couri
utah oilon the rela march term
tion of joseph at 1870 hon
orr vs john D Ti C C wilwllafinhi
mcallister terri- son

marshal for judge0utah territory
now comes the above named

john D T mcallister in his ownawn
proper person and says he admits
that his excellency U S grautgrant
at the time and in the manner
mentioned in the relation herein
filed suspended josiah hosmer
from the office of marshal of the
united states inili the territory of
utah as alleged and that liehe desig-
nated and commissioned the said
joseph M orr to discharge the du-
ties of that office for the time and
itiin the manner set forth in the re-
lationlatiiatiorl and that the said joseph
orr took the oath and gave the bond
required by law and did and per-
formed all other things necessary to
be performed to enable him to dis
charge the duties enjoined on him
by law as such united states mar-
shal but as to the legal conclu-
sions drawn by the united states
attorney for the district of utah liehe
refers the same to this honorable
court without himself admitting
or denying them or any of them
to enable this honorable court to
understand and be informed as to
such legal conclusions and rights
and duties of the said relator and
of himself hohe herein states and
informs the court that pursuant to
the act entitled an act in relation
to marshals and attorneys ap-
proved march ad 1852 and of the
acts amendatory thereto he on the
th day of january 1866 was duly

elected by the joint vote of the
legislative assembly of the territ-
ory of utah tilenllen in session to the
office of territorial marshal and
that between that day and the

sath day of the same
month he took the 0oathath and gave
the bond required by law and that
on the said day of jan AD
1866 his excellency chas durkledurkie
then governor of utah territory
issued to him a commission as
such territorial marshal which
oath bond and commission are

now here to the court shown
afterwards on ththetho0 same day helie en-
tered upon the duties of saidsald offeeoffice
and lie hashay continued to disedischargeharge
the duties and receive the fees and
emoluments appertaining to the
office of territorial marshal for
utah territory

he further informs this honhonor-
able

or
court that on the dailyliy of

february A D 1870 llelie wasewasye
elected to said offeeoffice by the joint
vote of the legisbegislegislativeactive assembly or
the territory of utah then inili joint
session and that afterward on
the day of february AD 187070

he took the oatheath required by him
before william claytonclay ton a notary
public and filed the bond also re-
quiredquited by law with wmwirl clayton
auditor of public accounts andand
that afterwards on day of
february itin the r his
excellency S A mann acting
governor of utah territory issued
a commission to him as su h terri

marshal which Is8 hlllstill in
full force and virtue aih oath
bond and cornifilsfrissionsidn are liwiw here
to the court shown from
time until the filingtiling of this relation
hebe hashay discharged the executive
duties of this honorable court and
served the process issued by it as
lie lawfully may do when this
honorable court has been exercis-
ing its jurisdiction in cases not
arising under the constitution and
laws of the united states and
whenhen it has not been exercising lillliliit
jurisdiction as a circuit and dis-
trict court of the united states
and he further says he denies th
allegations in relation thathe theabethe
defendant herein assumes at this
time or at any other time liehe has
assumeassumeddj to have the righttight or au-
thority to do and perform any por-
tion whatever of the duties devolve
ed on the relator by reason of the
premises setget forth in the relation
or to receive any of the fees or
emoluments of thetho office of the
united states marshal of the terri-
tory of utah and he denies the
allegation that heyhe this defendant
isnow or that bobe heretofore has
been in the exercise of arlyany execu-
tivebebeninutyduty orthisof this Ironhonorablebrable court
or of the supreme court of this
territory orof served any process
whatever which has been issued by
either ofsalasaiaacala courts br any judge
ththereofemOr that could lawfully be
served or the duty could lawfully
ibebe discharged bybv alid relator as
united states marshalmarshai for utah
territory

andmand that he now herein dis-
claims and at all times heretofore
he has disclaimed all nightright in him-
self ias suchsuch territerritorialt adarsmarshalbaitobaltoto
act as the executive officer of theno
supreme or Distridistrictdt court whennhen
suellsuch supreme or district court is
exercising its jurisdiction as dis-
trict otor circuit court orof the united
states or whenwilen they are exercising
the jurisdiction in cases arising
under the constitution antland laws of
the united states

but liehe claims as it is his right
and duty to claim that by virtuevirtle
of the laws of the united statestates
and of the laws orof Utah and bby
virtue of theibe election oath bonboubond
and commission aforesaid he has
the rignightrightlitandand it is his duty to act aas
territorial marshalmarshai of utah terri
tory and as such to be the execlexear
tive offofficer both of the supreme ananelanilli
district courts when such courts
are not exercising their Jurlsjurisdicdle
tion as circuit or district courts of
the united states nor in cases not
arising under the constitution and
laws of the united states

schohe herein denies that hohe now
executesi or at any time heretofore
he has eexecuted any executive duty
of either of saidsald courts or served
any process whatever wrongfully
unlawfully or without legal au-
thoritythority and irif as alleged he
performsperforms most all of the executiveatiesduties of said courts and serves
most all of the processes it is for
the reason that by law it is his duty
so to do and now having fully an-
swered and set his warrawarrnwarrantvarranant
he prays to be adjudged to continue
in said offeeoffice

signed
jonnJOHN D T mcallistermcallisterSTEB

Z attornattorneyey general
for utah territory

territory of utah
third Judijudicialgiaigial district court sit-

ting as a circuit court of the
united states

hon C CwilsonchilsonCW ilsonlison judge
the above named

allister makes oath and says that he
has heard the foregoing answer read
knows the contents therthereofeor andana
that so much thereof as is setsefa forth
therein from his own knowknowledgeledie is
true and that which is therein set

forth from in formationof others hebe
bellevbelievesesto0o be true

jolinJOHN D T mcallister
subscribed and sworn to before

melme this day of march 1870
ISS J- AMANN clerkclear 11

endorsed
the united states on sherelathe reiarela
tion of J MK orr vyvs johhjohn D T
mcallasterMcAlllsterister

answer
filed march 1870

S A MANXMANN clerk
azZ SNOWskov attorney general
afterwards to wit on the aith

alayay of waymay A D 1870 during oth-
er proceedings orof tile court thetile folrol
lowing apappearsarsans of record whichwhim laIs
in words following to wit

in the relation of
1 M orr it demurrer of
against plaintiff

J D T mcallis sustained
terjer J I1

i afterwards to wit on may
proceedproceedingsingslugs of 0courtourt

the following appears ofoff reerecrecordord
which in words following Is to
wit

luin the relation of
J M11 orriorryorr judgment of
against ouster

3 D T mcallis entered
ter e 0

bandbaudaudand ordered by the court that
saidsald respondent turn over within
ten days to thethee relator anilall11 processes
or other papers of this court now in
his hands as well as property now
in his possession by virtue of any
process or order of this bourl

afterwards to wit on aprilapell 3036
1872 during proceedingproceedings4 of the
court the following apappearedeared ofdf
record which is in words following
to wit

tuesday april ia
T

1872
court met pursuant to adjourn-

ment
n

present hon 0 F strickland
judge 1

J L high aedept in 81 auyatty
fradrwA ti8 patrickk deptep L UUSS mar-

shal
J A T tpterritorial

i
r
i

rgiorlaI1
marshalmarshai r

1 drwouaB VV deputydeput3 ter
wmcwm Sfa walker clerk
Z snow territerra attryattly general

shaimarshaicourt opened by the terruI1 mar-
shal

whereupon the court announc-
ed that the territorial marshal and
territorial attorney general would
be recognized as executive officers
of thitha couricoure for all territorial busi-
ness

conon ofbf james 1 ligh
esq deputy U S attorney or-
deredderea that a nallenolle prosequiprosegui bendbond
hereby Is entered as to nilall indict-
ments found by the grand jurors of
this court at and since the septem-
ber term 1870 thereof and that all
prisoners held under such indict
ments be discharged and that
allail prisoners held under prelimin-
ary examination be transferred by
the united states marshal to the
territorial marshal

territory of utah tI1 SSscounty of salt lake J
1I josephjoeph PF clerk of

thirdthia judicial district court of
utahutil territory do hereby certify
tthatthap thetile foregoing is a full true and

correct copy of the original com-
plaint answer and court proceed-
ingsings illin the above entitled notionaction on
file and of record in my office

SK witness my hand and
1 the seal of said courtat saltsaitI1lisilsLS I1 lake city this day of

october A D1 1873
jos F nounsan0O X allq clerk

by EDWD 13 MCKEAN
deputy clerk

by rorerreferenceeneeence to the record in the
mcallistermcailster case it will be seen that
marshal mcallisterMcAlli sier was ousted
may 11 1870 the case was taken
to the supreme court of the terr-
itory where in the fall of that
year thejudgment was affirmed

before the argument in the case
and in inmyy case inin which the same
principlesprinciples were involved it was
agreeagreed between the united states
attorney and myself that both be
argued together 12judgmentguient in one
to be given and from that an ap-
peal to be taken to the supreme
court of the united states the
judgment in the other to abide the
result of thenthe pealedappealed case but
when the court fleresherebere rendered jjudg-
ment it did so inili both cases I1
then sought mhd paperpapersS in the mc-
allisterAl llsterlister case with intentn ent to appeal
it but could not find the nilesfiles
they have not yetet been found I1
thethereupon went to the district
court and obtained copiescoples of alliallali I1
could there find

by a farther reference to this
record it will be seen that

april marshal mcallisterster
and myself were again recognized
hsas territorial offofficerscers but it was
by the district judge in thetho district
court this was informal the
judgment in the supremehiohie court of
the territory in that case was

though the principle gover-
ning itit and upon which the court
acted waswab overruled by the
court of the united states in the
clinton and enenglebrechtlabrecht cacae
that left the disnisdistricttbrict court with-
out a ministerial officer unless

I1

marshal mcallisterMcAllistcr was recognized
by virtue of this informal reinstate-
ment the governor was not auth-
orized tpto fill thothe vacancy no
method was foundround to nilfill itiitite i jtit is I1

this which is jnin the way of obtain-
ing a jury

from mayblay lith 18701970 fo afiaabhid
both 1872atliethe united states marsh-
al acted as the ministerial officer of
the court

since april 1872 therewelle
I1

II11has
not been any legislalegislativetive Aassemblys

I1

s in y
so until now it has been lmimpossiblesihsip le
to correct thistills matter

it is131813 a necessity to fill that office
orfor legislate so as to remoteremove the ob-
stacle it is a matter of ilgiiaho conse-
quence where or how or what the
action was that caused this state of
afnaafraaffairsirsins we areahre in it we must get i

out some way and no branch of the
government can help uus out but thegovernor and Legislalegislativetletie assem-
bly

rE soisolsoughtight to obtain a gragrandnd jury
iiiid the third judicial district in
september 1872 in march and in
september 167313 but failed I1 hereherb
withyilth file a printed statement of the
matter at the september term 1873
which I1 presume as correct

THIRD DisTDISTRICTRioT CCOURTcoureauRT mc-
kean C J PRESIDING

tuesday oct 20 ismishcourt met at 10 am
some motions

posedsed 0of aafterarterter which the clerk call-
edrd thehe nanamesmes of the grand jurors
fourteen answered and as fifteen
are required to complete the panel
one of the petit jurors was drawn
under the statutes to fill the va-
cant place jiJG t

mr WilliamCary US district
attorney for the territory submit-
ted the following challenge to tilothe
rrayarray of ththe juryejury

united statesstated of merleaamericaA I1

territory of utah
in the distinct court of tiletho
third judicial Didistrictstrict of
said territory

now comes william cary unit-
ed states attorney for saidsald territo-
ry before the swearingshearing of I1 06 per-
sons in thejuryjurs bobandbox and challengeses
thetho panelparila of thethy go60 called grand
jury summoned to appear at the
present term of tillstins court and nownow
moves to quash tathele samecame anandd for
grounds of motion assigns as fol-
lows

first because the laws of utah
have notnat been complied withvoth in
many respects in selectselecting jur-
ors as will be seen bybj thetile court by
reference to and examination of the
venire and the returns certificates
and documents accompanying tilethe
same

second because they were not
summoned by the united stastatestes
marshal and therefore cannot law-
fully take cognizance of offences
against thetho united states

third the persons now inili
court were not summoned by any
officer but by john D T mcal-
lister a private citizen the said
mcallisterlisterllster having been ousted from
thetile office of territorial marshalmarshaiNfarshal by
the judgment of this court render-
ed may ath 1870 the honorable
chief jujustice wilson then
ing which judgment wasAs after-
wards affirmed by the superior
court of the territory and has
never been reversed

CAREY atey
of the U S for U T

the challenge was argued brier-
ly

brief-
ly llyilyby mrsir cary in support of his
motion and territorial Attoattorneyiney
general snow for the people

mckean announced that he
would render a decision at four

in the afternoon
after making some preliminary

remarks concerning the clialchallengelengeleDge
to the arrayanayan ay of the grand jury en-
tered in thetile morning mckean de-
livered his decision thereon verbal-
ly which in substance was nsas fol-
lows

it had been admitted hythebythobytheby thetho
council on both sides that two of the
persons summoned to serve asburas jur-
ors were incompetent for that they
were not citizens having only re-
ceived their first papers but before
discharging them on that account
thetho judge would examine the ques


