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HISTORY OF JOSEPH SMITH
JANUARY 1843

janjn thursday 5 at 9 am repaired to the
coartcourt room which was crowded with spectators
anxious to beholdbeirold the prophet audand hear the
decision of judge pope who soon took his seat
accompanied by half a cozen ladies and gave thetile
following

OPINION
the importance of thistilis caecase and the conse-

quences which may flow from an erroneouserroreous pre-
cedent affecting the lives and liberties of our
citizens have impelled the court to bestow upon
it thetho most anxious consideration the able ar
gunzuntents of the counsel for the respective parties
have been of great assistance inlit the examination
of the important question arising in thistills cause

whenthen the patipatriotslots and wise men who framed
ourur constitution were in anxious deliberation to
form a perfect untonunionunion among the states of the
confederacy two great sources of discord pre-
sented themselves to their consideration thetheromcom
merce between the states and fugitives fromfruhn
justice and labor

the border collisions in other countries have
been seen to bebpi a fruitful source of war and
bloodshed and most wisely did tiietile constitution
confer upon the national government the regula-
tion of those matters because of its exemption
from the excited paspassions awakened by conflicts
between neighboring states and its ability alone
to adopt a uniform rulerule and establish uniform
laws among all the states in those cases

this case presents the important question ariaarla
ing under the constitution ardarid laws of the united
states whether a citizen of the state of enois
can be transported from his own statestale to the state
of missouri to be there tried for a crime which
ifit he ever committed was committed in the
state of illinois whether he cancall be transported
to missouri as a fugitive fromfront justice when hohe
has never fled from that state

joseph smith is before the court on habeas
corpus directed to the sheriff of sangamon coun-
t state of illinois the return shows that he
is in custody under a warrant from the executiveexecuteive
of illinois professedly issued in pursuance of thehe
constitution and laws of the united statesslate and
of the state of illinois ordering said smith to be
delivered to the agent of thehe executive of mis-
souribourl who had demanded him as a inlugiiurifugitivetive from

jusjusticetice under thetho 2ndand section ath article of tiiethe
constitution of the united states and the act of0

I1 congress passedparsed to carry into effect that article
the article is in these words viz A person

charged in any stateslate with treason felony or
otherodther crime who shall flee from justice andad be
tofoundundand inlit another state shall on demand caoff the
ejectiveexective authority of the state from which he
fled be delivered up to be removeremovedd to the state
having jurisdiction of the crime

jhbthee act of congress made to carry into deflect

tillsthis article directs that the demand be made on
thehe executive ofor the state where the ofrenderoffender is

found and prescribes the proof to support the
demand viz indictment or affidavit

thetile court deemed it respectful to inform the
governorgovernor and attorney general of the state of
illinoisilliillinoisnois of the action upon the habeas corpus
on the day appointed for the hearing the attor-
neyI1 genergeneralalforforthethe stalestate of illinois appeared and
denied the jurisdiction of thetile court to grant the
habeas corpus lat because the warrant was
not issued under color or ly authority of the
united states but bytheby the state of Ilillinoislinola 2ndbild
because no habeas corpus can issuehsue in this case
from either tilethe federal or state courts to inquire
into facts behind theibie writ

in support of the first point a lawladofof illinois J

was read dechdecubechringiringring that whenever the executive
I1 of any other state shall demand of tilethe executive

of tillsthis state any persperamn as a fogfugitiveetive from jus-
tice and shall have complied with the requisitionn
of thetile act of congress in that case made and pro-
vided

1

it shall be the duty of the executive Of
I1

1111lill state to issue his warrant to apprehend the I1

baidraid fugitive ac it would seem that this act i

1

does not purport to conconterconferferter any additional power
upon tilethe executive of thisthia state independent of
the power conferred by the constitution and lawslaw
of tilethe united states but to make it the duty of I1

the executive to obey and carry into effect tithe
act of congress

the warrant on itsils face purports to be issued
in pursuance of the constitution and laws of the
united states as well as of the state of liillinolinoss
to maintain tilethe poipolpositiontion that this warrant was
not issued under color or by anauthoritydhority of the laws
of the United States it must be proved that the
united states could not confer the power oilon the
executive of illinois because if congress could
ananid did confer it no act of illinois could take it
away for the rehonreason that the constitution and laws
of the united states passed inlit pursuance
and treaties are the supreme law of the land and
the judges inlit every state shall bobe bound ththerebyreby
anything init the constitution or laws of any state
to the contrary notwithstanding thistin s Isis enough
to dispose of that point

if the of illinois as is probable in-
tendedte to make it the duty of the governor to ex-
ercise the power granted by congress and no
moresmore the executive would be acting by authority
of the united states it may be eliat the legisla-
ture of illino s appreciating the importance of the
proper execution of those laws and doubting
whether the governor could be punished for re
fusinatofusing to carry them into effect deemed it pru-
dent to impose itt as a duty the neglect of which
would exposexposee bhimluijul to impeachment if it intend-
ed more thefile law is13 unconstitutional and void 16
peters vs pennpennsylvaniasy I1 vania

in supporting the second point the attorney
general seemed to urge that there was greater
sanctity in a warranttissuedsfu d by the governor than
by an inferior officer the court cannot assent
to this distinction

this is a government of laws which prescribes
a rule of actactonactionon as obligatory upon the governergovernor
as upon the most obscure officer the character
and purposes of the habeas corpus are greatly mis-
understood by those who suppose that it does
not review the acts of an executive functionary
all who are familiar with english history must
know that it was extorted from an arbitrary mon-
arch and that it was hailed as a second magna
charter and hatthat it was to protect the subject
from arbitrary imprisonment by the king and hisills
minions which bi oughtcaught liccaln 0o exi-stenceexistence that great
palladium of liberty inlit the latter part of the reign
of charles the second it was indeed a mag-
nificentent achievement over arbitrary power mag-
na chartacharla established the principles of liberty tiietile
habeas corpus protected them it matters not
how great or obscure the prisoner how great or
obscure tilethe prison keeper this munificentt writ
wielded by allan independent judge reachesreadies all I1itI1
penetrates alike the royal towers and the local
prisons from tiletiie garret to the secretecret recesses of
the dungeon all doors fly open at its command
and the shackles fall from the limbs of prisoners of
state as readily nsas from those committed by sub-
ordinate officers the warrant of the king and
his secretary of state could claim no more exlex L

emption from that sesearchingarchin inquiryinquiry 1 the cause
of his caption and detention thann a warrant
granted by a justice of the peace it is contend-
ed that the united states is a government of
granted powers and that no department of it can
eterex ercieerclecise powers not granted this is true but
the grant is to be found in the second section of
the third article of the constitution of thetho united
statesslates tilethe judicial power shall extend to all
cases in law or equity tihirising under this consti-
tution the lawslawa ofor the united statesslates and treaties
made and which shall be made under their an-
tho

au-
thoritythorltho ritsritylv

the matter under consideration presents a case
arising under the section ath articlearticieartic 1 e of the
constitution0 of the united statesstiles and the actset of
congress of february 1793 to carry it lutointo
effect the judiciary act of IM confers on thistills
court indeed on all the courts of tilethe united
states power to issue the writ of habeas corpus
when a person is confined under color of or by
thetile authorityaul hority of thellie unitedbulted statesstales smith is in
custody under color of and by authority of the
2ndand section ath article of the constitution of the
united states As to the instrument employed
or authorized to carry into emmieffiact that article of
thellie constitution as lie derives from it the au-
thority to issue thetiie warrant liehe must be regarded
as9 acting by the authority of thellie united statesslates
the power pai lotnot official inlit thetiie governor but per-
sonal it might have been granted to any one
else by namedname but considerations of convenience
and policy recommended the selection ofor the exe-
cutive who never adiesiesles the citcitizensleeds of the states
arere citicitizenszeus of the united states hence ththee uni-
ted states are as much bound to alfrordafford them pro-
tection in their sphere PS the states are in
theirs

this court hashns jurisdiction whether the state
courts have jurisdiction or not this court is19 not
called upon ioto decide the return of the shariff
shows that helie has arrested and now holds in cus-
tody joseph smith lain virtue of a warrant issued
by the goyergotergovernornor of illinois under thetile aad sec-
tion of the ath article of the constitution of tiletiie
united states relative to fugitivesfugllugi tiveslives fronifrom justice
and thetiie act of congress passed to carry it into
effect the article of the constitution does not
designfuma the person upon whom the demand for
the fugitiveve shall be made nor does I1it paevmsprescribeliuecibe
the proof upon whichwinch he shall act but congress
hashair donedono oo00 the proof is an indictment or
affidavit to be certified by the governor demand-
ing the return brings before tilethe court the war-
rant the demand and the affidavit the matimaterialrial
part of the latter is in these words viz

lilburn VW boggs who being dulyduis sworn

doth dedeposeasbandand say that on the night of the ath
I1 day of maynayy 18421642 while sittingsetting in liisills dwelling

in the townown of independence in the county of
jackson he was shot with intent to kill and that

I1

his life was despaired of for several days pad that
helie believes and has good reason to believe from
evidence and information now in his possession
that joseph smith commonly called the mormon

I1 prophetProp lietilet was accessory before the fact of the in-
tendedI1 murder and that the said joseph smith is
a citizen or resident of the state of illinois

this affidavit is certified by the governor of
missouri to be authentic the affidavit being
thus verified furnished the only evidence upon
which the governor of illinois could act smith
presented affidavits proving that he was not in

I1 hlisAllsmissourisour at the date of the sishootinglooting of boggs
this testimony was objected to by thetiie attorney

general of illinois on thetha ground that the court
couldconid not look behind the return the court
deems it unnecessary to decide that point inas-
much as it thinks smith entitled to ilishis discharge
for defect in the affidavit

to authorise the anest in thisthis case the affida-
vit should have stated distinctly that smith
had committed a crimelcrime 2ndand that lie committed
it in Mismib soud

it must appear hatthat he fled from missouri to
anauthorise the governor of dilsAlIsmissourisouil to derndeindemandand
him as none other than tilehe governor of the state
from which he fled can makeninke the demand he
could not have fled from justice unless he com-
mitted arimea rime which does not appear it must
appear that the crime was committed in missouri I1

to warrant the governor of illinois in ordering
him to be sent to missouri for trial

the 2ndand section ath article declares helie shall
be removed to the state having jurnjuri diction ofor thetiie j

crime As it is not1 t charged that the crime was
committed bylay smithsmi t lo10 in missouri the governor of
illinois could not cause him to be removed to that I1

state unless it can be maintained that the staestale of
dilsAlismissouri can entertain jurisdiction of crimes
comcommittedbitted in other statesstales the affirmative of i

this propositionn was taken in the argument with
a 2ealzeal indicating sincerity biltbill no adjudged case
or dictum was adduced in support of it tilethe
court conceives that none can be let it bobe tested
by principle

manalan in a state of nature is a sovereign with
all the prprerogativeser of king lords and commons
he mamayy ddeclareeclareciare aarandwar and make peace and as na
lions oftenolten do who feel power and forget right
may caoppress rob and subjugate ilhisis

1 weaker and I1

uunoffendingffe eding neighbors ilehe unites in his person
the legislative judicial and executive power

6 can do no wrong because there isis none to
hold him to account but when he ununitesliesfies him-
self with a community lie lays down all the pre-
rogativesroga tives of sovereign except self defence and
becomes a subject ilehe owes obedience to its
laws and the judgments of itsils tribunals which
heile is supposed to havehavo participated in establishing
either directly or indirectly he surrenders also
tilethe right of self redredress

inlit consideration ofor all which he is entitled to
the aegis of that community to defend him from
wrongs heile takes upon himself no allegiance to
any other community so owes it na obedience
and therefore cannot disobey it none other than
his own sovereign can prescribe a rule of action
to him each sovereign regulates the conduct
of its subjects and they may be punished upon
the assumption that they know the rule and have
consented to be governed by it it would hebe a
gross violation of the social compact if tielie state
were to deliver up one of its citizens to be tried
and punished by a foreign state to wllwilwhich1ich he
owes no allegiance and whose laws wereA ereene never
binding on him no state can or will do it

in the absence of the constitutional proviprovisioncionclon
thetho state of Missomissouriuriurl would stand on this subject
inlit tilethe same relation to the state of illinois that
spain does to england in this particular the
states are independentt of each other a criminal
fugitive from one state to another could not hebe
claimed as of right to be given up I1

it is most true nsas mentioned by writers on the
laws of nations that every state is13 leze j

to its neighbors for the conduct of its citizens so
far as their conduct violates the principles of good
neighborhood so it is among private individuals i

burbutdut for this thetile inviolability 0off territory or pri-
vate dwelling could not be mailmallmaintainedstainedita ined this ob-
ligation creates the right and makes ftit the dulyduty
of the stateslate to impose such restraints upon the
citizen as the occaoccasion demands

it was in toene performance of this dutydaty that
the united states passed laws to restrain citizens
of the united states from setting on foot and fit-
ting out military exlexiex editions against their neigh-
bors while thetile violators of this law
selves within the united states their conduct
was cognizable inlit theilie courts of the united states
and not of tilethe offended state even if the meansmaans
provided had assisted in thetile invasion of the I1

foreign state ad mand by the injured state 1i

upon the united states for thetha offenders whose 1

operations were infit their own country would betbeI1

answered that the united tates laws alone could
act upon them and that as a good neighbor it
would punish them

it I1is thetile duty of theilia of illinois to make
it crialcriminalnalnai in one of its citizens to aid abet
counsel or advise any person to commit a crime
icherin her sister state any one violating the law
would behe amenable to thetile lawslawi of illinois execl
tedled by its own tribunals those of missouri
could have no agency infit illshis conviction and pun I1

1

butbat if he shall go into missouri he
owes obedience to her laws and is liable before
her courts to be tried and punished for any
crime liehe may commit there and a plea that hebe
was a citizen of another state would not avail
him if liehe escape he Mmayay be surrendered tcte
missouri for trial but wwhenhen thathe offience is ierierler
pet rated in illinois the only right of missouri
sais to insist that illinois compelcom pelpei her citizens to for
bear to annoy her this she has a right to ex-
pect for the neglect of it nations go to war aadead
violate territory

the court must hold that where da necessary
fact is not stated in the affidavit it does not exist
it iais not averred that smith was
before the fact in the state of missouri nor that
he committed a crime in missouri therefore hohe
did not commit the crime inlit missouri did not fleenee
from missouri to avoid punishment

again the affidavit charges the shooting on tho
ath of may in the county of jackson and state
of missouri that he believes and has good rea-
son to believe from evidencee and information
now ihenthen in his possession that joseph smith
was before the fact and Is a resident
or citizen of illinois

there are several objections to thiis mr boggsbogga
having tilethe evidence and informationinform allonalion inii his pos-
session should have incorporated it inlit the affi-
davit to enable the court to judge of their suffi-
ciency to support illshis belief

again liehe swears to a legal conclusion whenwilen
he says that smith wabwas before the fact
what acts constitute a man anaa inlit a
question ofor law arepre not always of easy solution
mr boggs opinion then is not authority ilehe
should havellave given the facts ilehe should have
shown that they were committed in missouri to
enable the court to test them by the laws of mis-
souri to see if they amounted to a crime

again the affidavit is fatally defective in thisthibtins
that boggs swears to I1 is beliefsbelief the language in
the constitution is charged with felony or other
crime Is thetiie constitution satisfied with a
charge upon suspicion

it is to be regretted that no american adjudged
case has been CAMcaw to guide the court in expound-
ing this article language is ever interpreted by
the subject matter if the object were to arrest
a man near home and there were fears of escape
if the movement to detain him for examination
were known the word charged might warrant
the issuing of a capias on rudyard

rereportedpotted inlit skinner w 11 a committed to new
gate for refusing to give bail for his good Lebabebabehaviorvior
and was brought before common pleas on habeas
corpus the return was that lie had been com-
plained of for exciting the subjects to disobedi-
ence of the laws against seditious conventiconvent clesWes
and upon examination they found cause to0 o sus-
pectpecpee thimhim vauban chief jujusticestice tyrell and arc-
her against wildwid heldfield the return itinsufficientis u afic le I1it

because it did not appear but that hebe might
abet frequenters of conventicles in the way tiletila
law allows 2ndand to savsaysas that lie was complain-
ed of or was examined is no proof otof illshis guilt
and then to say that liehe had cause to suspect himfilm
is too cautious for who can tell what they count
a cause of suspicion and how can that evereyer bobe
tried at this rate they would havohave arbitrary
power upon tatheirtheinI1 air own allegation to commit
whom they pleased

from this case it appears that suspicion does
not warrant a commitment and that all legal in
tenementstend ments are to avail the prisoner that the
return is to be most strictly inlit favor
of liberty if suspicion inlit tiletiie foregoing ccasese
did not warrant a commitment inlit london by its
officers of a citizen of Ionlonlondondoildori might not tiletiie
objection be urged with greater force against the
commitment of a citizen of our state to be trans a
miltedbitted to anoilanotherlerier on suspicion

no case can arise demanding a more searching J
scrutiny into the etleilevidenceei dence than in cases arising g
under this partfart of the constitution of the united v
states it is proposed to deprive a freeman of
liishis liberty to deliver himwini into the custody of
strangers to be tratransportedsported to a foreign state to
belie arraigned for trial before a foreign tribunal
governed by laassaws unknown to him separated
from his friends illsliis family and his witnesseneese
unknown and unknowing had helie an
ate character it would not avail him with strang-
ers such a spectacle is appaling enough to
challengechallengelenga3 thetile strictstrictesteitelt analysisanalysia

the framersgramera ofor the conconstitutionatit ution were nonott in
seiiBenbensinesiberibe of the importance ofor courts possessing
the confidence of tilethe parties they therefore
provided that citizens of different state might
resort to the federal courts in civil causes howlloy
much more important that the criminal have con-
fidence in his judge and jury therefore before
the caplascapias is issued the officers should see that
the case is made out to warrant it

again was shot on thetheclaath of may
the affidavit was made on the gath of myjuly fol
lowing here was time for enquiry which wouldworld
confirm into certaintycertainly or dissipate illshis suspicions
heire had timelime lo10 collect facts to be had before a
rand jury or be incorporated in his1119 affidavit
the court is bound to assume that tills would

lave been the course of mr baggsbags but that his
suspicionsus iclona were jiglightht and unsatisfactory the
affidavit is insufficient bebaubecauseso it iais not psposi-
tive

1

2ndand because it charges no crime irdlid it
charges no crime committed inlit the state of mis-
souri therefore helie did hotnot flee frofromm the justice
of the state of missouri nor has halie takentakegi refuge
n the state of illinois


