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NUMBER 1. GREAT SALT LAKE CITY, WEDNESDAY, MARCH 12,

| _T;BB.'&-_OF_CGETEHTE. ! The warrant on its fnnal purperts tube ia;aued: doth depose and say, that on the night of the Gth i ishment. Bat if he shall go into Missouri, he
PAGE 1.—Tistory of Joseph Smith. in pursuance of the Constitution and laws of the day of May, 1842, while silting in his dwelling ' owes obedience to her laws, and is liable before

PAGE 2.—Poetry, Coming Events in Rome*—Remarks [T pited States, as well as of the State of Illino’s. " in the lown of Independence, in the county nfi' her courts, to be tried and punished for any
by Pres. B. Young, Tab., March 2—Discourse by Pres. IL. |1’y maintain the position that this warrant was' Jackson, he was shot with intent to kill, and that ' crime he may commit there, and a plea that he

f‘pﬁ'ﬁ‘g"%’f&f%féﬂfirm. Kimball cnnﬂuﬂvd—'l‘rip. not issned under color or by authority of the Iaws: his life was despaired of for several days, and that 'was a citizen of another state would not avail

1o Salt Lake—A Gem for Borrowers—The Laboring Man— of the United States. It must be proved that the  he believes, and has good reason to believe frumlhim. ll: he escape he may be surrendered te
Love of Excellence—Froverb. United States could not confer the power on the evidence and information now in his possession, Missouri for trial. ‘But when the offence is j.er-

PAGE 4.—Remarks by Pres, J. M. Grant, Tab., March 8| ;.o gtive of Illinois. Because if Congress could | that Joseph Smith, commounly called the Mormon petrated in Illinois, the only right of Missouri,

—Editorial Head: Pablic Notice—California Barley—Falr | : ; : z s 3 o0
Westher “Imémi,.g_{-he Convention—Adve: tising—An- and did confer it, no act of Illinois could take it Prophet, was accessory before the fact of the in- is to insist that Illineis compel her citizens to fer-

other Merald of Tmmﬁ ARl Al R :awa'r, for the reason that the Counstifution and laws ' tended murder, and that thg said .{_tﬁ;&ph S‘l:‘liﬂl is ’l bear t;r nu;ny hq.;r. 'Ir'hia sﬁ has a :‘ight to :_-I&
PAGE 5.—Another Herald of continued—The In-| ¢ b Tnited States passed i {it. a citizen or resident of the State of lllinois. pect, for the neglect of it, nations go to war ai
- _ : passed in pursuance of it, iz : ; : '

dian Disturbance—Seeding Time—Potatoes—Sirs Ladew and treaties, are the supreme law of the land, and| This sffidavit is certified by the governor of violate territory.

& Pecrs, vignette—Arrival—Departure—Box Elder Syrup ! _ : . . . ”
and Suzar—A Cure for Jaundice—Agricultural—An Epis- ' the judges in every State shall be bound thrreby, Missouri to be authentic. The affidavit being| Thecourt must hold that where a necessar}

tle to the members of the High Priests’ Quorum—Corrvs- | un}flhiug in the Coustitution or laws of any State  thus verified furnished the quly evidence upon | fﬂl:t'is not stated in the nﬂidﬂ_it, it does not exist.
pondence: Wheat Growing—The Sacramento Valley Rafl= [, 9, contrary notwithstanding, This is enough  which the governor of Illinois could act. - Smith It is not averred that Smith was accessary
m?j{ar: 6.—Poetry, ‘Taking the paper’—The drunkard’s | to dispose o! that point. resented sffiduvits proving that he was not in 'before the fact, in the State of Missouri, nor that

1 : ﬁlissuuri at the date of the shooting of Boggs. he committed a crime in Missouri; therefore he

Good Angels—Maud Merrivalle—Choice of Pursuits in|  ]f the leg'slature of Illinois, as is probable, in- :
Life—A Sermon to ITighwaymen. 'tended to make it the duty of the governor to ex-| This testimony was objected to by the aitorney | did not commit the crime in Missouri, did not flee

PAGE 7.—Sermon to Highwavmen concluded—Force of |

1856.
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VOLUME VI.

Gunpowder—Cheap Microscope—A Woman’s Answer—

‘ercise the power granted by Congress and no g

ground that the court from Missouri to aveid punishment.

eneral of lllinois, en the

An Explanation—New way to make Mirrors—¢*For Moth- | more, the executive would be acting by authority

ur's sake”? —Ancedote— Advertisements. ; : isla-
PAGE 8.—Mass meeting, at Parowan—Royal Swind- of the United States. It may be that the legisla

| could not look behind the retarn.
'deems it unnecessary to decide that point, inas-
'much as it thinks Smith entitled to his discharge

The court! Apa

in, the affidavit charges the shooting on the
6th of May, in the county of Jackson, and State
of Missouri, *that he believes, and has good rea-

I'ng—Married—Died—New Advertisements.
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Januvary, 1843.

Jan —Thursday, 5.—At 9 a.m. repaired to the
court room, which was crowded with spectators
anxions “to behold the Prophet,”” and hear the
decision of Judge Pope, who soon took his seal,
accompanied by hall-a-cozen ladies, and gave the

tare of Illino’s, appreciating the importance of the |
proper execulion of those laws, and doubting
whether the governor could be punished for re-
 fusing to carry them into eflect, deemed it pru-
‘dent to impose it as a duty, the neglect of which
would expose him to impeachment. If it intend-
ed more, 1he law is unconstitutional and void, 16
Peters, 617 Prigg vs. Pennsylvania.
" In supporting the second point the attorney
‘general seemed to urge that there was greater
‘sanctity in a warrant issued by the governor than
by an inferior officer. The court cannot assent
' to this distinction.

for defect in the affidavit. son to believe, from evidence and information
To authorise the arrest in this case the affida- | now (then) in his possession, that Joseph Smith
vit should have stated distinctly:—1st, That Smith | was accessary before the fact, and is a resident
had committed a crime; 2nd, That he committed or citizen of Illinois.”
it in Missouti There are several chjections to this. Mr. Boggs
It must appear that he fled from Missouri to having the “evidenee and informalion in his pos-
authorise the governor of Missouii to demand session,” should have incorporated it in the affi-
him, 2s none other than the governor of the State davit to enable the court to judge of their sufii-
from which he fled can make the demand. He ciency to support his “belief.”
could not have fled from justice unless he com-| Again, he swears to a legal conclusion when
mitted a-crime, which does not appear. It must he says that Smith was accessary before the fact.
appear that the crime was committed in Missouri What acts coustitute a man an accessary in a

following '
OPINION:

The importance of this case, and the eonse-
quences which may flow from an erroreous pre-
cedent, affecting the lives and liberties of our
citizens, have impelled the court to bestow upon
it the most anxious consideration. The able ar-
guments of the counsel for the respective parties
liave been of great assistance in the examination

nf%; im|?J'n4li’;il"ﬂﬂt q_uislinndnﬂi_'lng in 1:;; m;:-l::md jarch and that it was hailed as a second magna
‘hen Une patriots and wise men Wilo charter, and that it was to protect the subject
our Constitution were in anxious deliberation to | fom, arbitrary imprisonment by the king and his
form a perfect '““i““ :"'mt:'gesm:f 3::;:;'{ t:: : minions, which brought in%o existence that great
Sonted thaiassivde 15 thelr opnviiardtion, the 00 | BF Cme e H o g eifer purt of the mige
b, 0 arles the Second. was indeed a mag-

merce between the States and fugitives from | ifcent achievement over arbitrary power. Mag-
J“’fﬂ‘i: ;Efd?fucréllhinnn s e fhed ;Iial:harln asluhlishei l[l:;ipailnciplu of liberty, the
a c .

been seen fo be a fruitful source of war ““d-huwl;m':rgfzbgzzr:tha priiz]ner, how great or
bloodshed, and most-wisely did the constitation | heoyre the prison keeper, this munificent writ
confer upon the national government the regula- | wilded by an independent judge, reaches all. It
tion of those matters because of its exemplion | ;o 0trates ulike the royal lnwe:'s and the local
from the excited passions awakened by conflicts | brigsons. from the garret to the secret recesses of
between neighboring States, and Hﬂ_ﬂbilit}' alone | 1,0 dungeon. All doors fly open at its command,
‘Itr:r adopt a ﬂl:]f]'u:;ﬂ é‘:ﬂtﬂ ﬂiﬂdlhz'::;::l‘! uniform gnd the shackles full from the limbs of prisoners of
aws amon e Slates in . tate adil f th sub-
This case presents the important question aris: | ordiaate offcers. The warrnt of the kisg and
ing under the €onstitution and laws of the United | ; secrelary of state conld clsim no more ext
States, whether a citizen of the gtl::atu{hil%?::: emption l'rorn that searching inquiry, “The cause
can be trnn_spﬂl'ted from his own A w hicl of his caption and detention,”” than a warraut
of Missouri, to be itt};EEH t":‘l fz:;;’?“"::; i‘: ]lh; granted by a justice of the peace. It is contend-
glnhtﬁa u?flrlinﬁ?smlfvh:ﬂ;erwha eau be transported o l:;t 20 Uml:;dth:n ludu: nlgnre:'m}'leut a
3 5 oy, granted powers and that no department of it ean

to Missouri, as a fugitive from justice when he |gcorcice powers not granted. This is true. But
has never fled from that Stafe. Hab the grant is to be found in the second section ol
Joseph Smith is before the court on habeas | .. {}ird article of the Coustitution of the United
cora e o he gl af Sunrmon e | S, T i pover il exeo o3
vy la . . |cases in law or equily arising under this consti-
i!rh]?u?“ﬂ‘mdy “I'nd“d? ant:.:gtifm:rst::::::z?lll;: tution, the luws nif thE United States, and treaties
is, professedly iss hi Rt
ED“E:;:::]HHE and Iawzul' the UnliJied S?ﬂ_t*‘-'!': ll]]_-,i ﬁ:zﬂ;};“d O, SREDEAVN Nuting Seikan
of the State of Tllinois, orderiug said Smith to The matter under consideration presents a case

delivered to the ageunt of the execulive of Mis- A . .
: £ 1z under the 2nd seection, 4th article of the
souri, who had demanded him as a lugitive from Coustitution of the United States, and the set of

justi he 2ud section, 4th article of the ac
'El:llll:t?t:l?::rﬂi tﬂu Enl:g gﬂuten and the act of | Congress of ?Eh"}”? 12th, 1'{53- to carry it into
C csed to carry into effect that article. effect. The judiciary act of 1789 confers on this

o b S i court ‘indeed on ull the courts of the United

The article is in these words, viz: “A person :
charged in any State with treason, felony, or Stlﬁ') power to i““ﬁﬂ :]:iﬂ nre of habeas corpus,
other erime, who shall fles from justice and be | WheR a person.is conflined, ‘under eolorof, or by

: the authority of the United States;” Smith is in

found in another State, shall on demand of the custod '
i 2 y under eolor of and by authority of the
exective authority of the State from which he 2nd section, 4th article of the Cnunlilutiuz of the

fled, be delivered up to be removed to the State United States. As to the instrument employed

having jurisdiction of the crime.™ or anthorized to earr '
: 3 y into effect that article of
The act of Congress made to carry info effvct the Constitution (as he derives from it the au-

i i d
:II:’: :;:::fi ::ziqtt'hg‘gia‘tzﬂwcl]]?;m:ﬂ 3 biﬁ‘T: d: ? ni: lhnrity to issue the warrant) he muast be regarded

found, and prescribes the proof to support the
demand, viz.: indictment or sffidavit.

The court deemed it respectful o inform the
overnor and attorney-general of the Stute of
liinois of the action upon the habeas corpus.
Ou the day appointed for the hearing, the attor-
ney general for the State of lllinois appeared and
Cenied the jurisdiction of the court to grant the
habeag corpus. 1st, Because the warrant was
not issned under color or l'y authority of the
United States, but by the State of Illinois. 2nd,

This is a government of laws, which prescribes
a rule of action as obligatory upon the governer
as upon the most obscure officer. The character
and purposes of the habeas corpus are greatly mis-
understood by those who suppose that it does
not review the acts of an executive funetionary.
All who are familiar with English history must
know that it was extorted from an arbitrary mon-

The power is not official in the governor, but per-
sonal. It might have been granted to any one
else by name, but considerations of convenience
and policy recommended the selection of the exe-
cutive, who never dies. The citizeus of the States
are citizeus of the United States; hence the Uni-
ted States are as much bound to afford them pro-
tection in their sphere #s the States are in
theirs.

This court has jurisdiction; whether the State

It matters not |

to warrant the governor of lllinois in ordering
him to be sent to Missouri for trial.

The 2nd section, 4th article, declares he “‘shall
be removed to the State having jurizdiction of the
crime.”” As it is not charged that the crime wus
committed by Smith in Missouri, the governor of
[llinois could not cause him to be removed to that
State, unless it can be maintained that the Staie of
Missouri can entertain jurisdiction of crimes
committed in other States. The affirmative of
this proposition was taken in the argument with
a zeal indicating sincerity. But no adjudged case
or dietam was adduced in support of it. The
court conceives Lhat none czn be; let it be fested
by principle.

Man in a state of nature is a sovereign, with
‘all the prerogatives of king, lords and commouns.
He may declare war and make peace, and as na-
tions olften do who “feel power and forget right,”
may oppress, rob and subjugate his weaker and
unoffending neighbors. He unites in his person
the legislative, judicial and executive power.

“Can do no wrong” because there is noune to
hold him to sccount. But when he unites him-
selfl with a community, he lays down all the pre-
rogatives of sovereign (except sell defence) and
becomes a suhject. He owes obedience to its
laws and the judgments of i's tribunals, which
he is supposed to have participated in establishin
either directly or indirectly. He surrenders also
the right of sell redress. :

In consideration of all which he is entitled to
the ®gis of that community to defend him from
wrongs. He takes upon himsell no allegiance to
any other community, so owes it nd obedience,
and therefore cannot disobey it. None other than
his own severeign can prescribe a rule of action
to him. Each sovereign regulates the conduct
of its subjects, and they may be punished upon
the assumption that they know the rule and have

consented to be governed by it; it would be a/

gross violation of the social compact if tie State
were to deliver up one of its citizens to be tried
and punished by a foreizn State to which he
owes no sllegiance, and whose laws were never
binding on him. No Statecan or will do it.

In the ahsence of the constitutional provision
the State of Missouri would stand on this subject
in the same relation to the State of Illinois that
Spain does to England. In this particalar the
States are independent of each other; a criminal
fugitive from one State to another could not Le
claimed as of right to be given up.

It is most true, as mentioned by writers on the
laws of mnations, that every State is responsible
to its neighbors for the conduct of its citizens, so

as acting by the authority of the United States. | fyr us their conduct violates the principles of good

neighborhood: so it is among private individuals.
But for this, the inviolability of territory or pri-
vate dwelling could not be maintained. This ob-
ligation creates the right, and nakes it the duty
of the State to impose such restraints upon the
citizen as the occasion demands.

It was in tne performance of this dety that
the United States passed laws to restrain citizens
of the United States from setting on foot and fit-
ting out military ex) editious against their neigh-

question of law are not always of easy solution.
Mr. Boggs’ opinion then is not authority. He
-should have given the facts. He should have
'shown that they were committed in Missouri, to
“enable the court to test them by the laws of Mis-
souri, to see if they amounted to a crime.

~ Again, the affidavit is fatally defective in this,
that Boggs swears to |is belief. The language in
‘the Constitution is “charged with felony, or other
erime.”” Is the Constitution satisfied with a
charge upon suspicion?

- 1t is to be regretted that no American adjudged
‘case has been c.ted to guide the court in expound-
ing this article. Language is ever interpreted by
‘the subject matter. 1f the object were to arrest
‘@ man near home, and there were fears of escape
if the movement to detain him for examination
‘were known, the word charged might warrant
the issuing of a capiss on suspiciorn. Rudyard
(reported in Skinner 676) was committed to New-
gate for refusing to give bail for his good behavior,
‘and was brought before common pleas on habeas
corpus. The return was that he had been com-
plained of for exciting the subjects to disobedi-
ence of the luws against seditious eonventicles,
and upon examination they found cause to sus-
'peet him. Vauhan, chief justice, “Tyrell and Ar-
cher against Wild, held the return insuflicient,
' 1st, because it did not appear but that he might
‘abet frequenters of conventicles in the way the
law allows. 2nd. To say that he wes complain-
ed of or was examined, is no proof of his guiit.
' And then to say that he had cause to suspect him
s too cautions; for who can tell what they count
'a cause of suspicion, and hew can that ever be
tried? At this rate they wonld have arbitrary
power upon their own allegation, to commit
‘whom they pleased.”

From this case it appears that suspicion does
not warrant a commitment, and that all legal in-
tendments are to avail the prisomer. That the
return is to be most strictly constraed in fuver
of liberty. II suspicion in the foregoing cuse
did not warrant a commitment in London by its
officers, of a citizen of London, might not the
' objection be urged with greater force against the
‘commitment of a citizen of our state to be trans-
‘mitted to another on suspicion?

' No case can arise demanding a more searching
 scrutiny iuto the evidence, than in cases arising
under this part of the Constitution of the United
- States. It is proposed te deprive a freeman of
{hlu liberty; to deliver him iuto the custody of
 strangers, to be tramsported (o a foreign state, to
be arraigned for trial before a foreign tribunal,
‘governed by iaws unknown to him; separated
from his friends, his family and his witnesses,
unknown and unkwowing. Had he an immacu-
late character, it would not avuil him with strang-
‘ers. Such a spectacle is appaling enough to
challenge the strictest analysis,
! The framers of the Coustitution were not in-
| sensible of the importance of courts possessing
;the confidence of the parties. They therefore
 provided that citizens of different states, might
resort to the federal courts in civil causes. How
- much more important that the criminal have con-

Because no habeas corpus can issue in this case |courts have jurisdiction or not, this court is not ! bors. While the violators of this law kept'them- | fidence in his judge and jury. Therefore Lefors
from either the federal or State courts to inquire called upon to decide. The return of the sheriff | selves within the United States, their conduct the capias is issued, the officers should see that

into facts behind the writ.

was read declaring that whenever the executive by the governor of Iliinois, under the 2ud sec-
of any other State shall demand of the exccutive | tion of the 4th article of the Constitation of the
of this State any perscn as a fugitive from jus- United States, relative to fugitives from justice
tice, and shall have complied with the requisition | and the act of Congress passed to earry it into
of the act of Congress in that case made and pro- effect. _ The article of the Constitation does not

vided, it shall be the duty of the execulive of dﬂllgn’tha person upon whom the demand for
this State to issue his warrant to apprehend the ' the fugilive shall be made, ner does it presecribe

said fugitive, &e. It would seem that this act

dees not purport to confer any additional power ne _
upon tlml:r:ecnthu of this State independent of eaffidavit,” to be cerlified by the governor demand-
‘ing. The retarn brings before the court the war-

the power conferred by the Constitution and laws :
of the United States, but to make it the duty of rant, the demand aund the sffidavit. The material
part of the latter is in these words, viz.:

the executive to obey and carry into effect the
act of Congress, | *“Lilburn W, Boggs, who being duly sworn,

has done =0, The proof is “An indictment or

the proof{ upon which he shall act. Bat Congress

provided had assisted in the
foreign State. A d'mand by the injured State
'upon the United States for the offenders whose
- operations were in their own country, would be
| answered, that the United States laws alone could
act upon them, and that as a good neighbor it
would punish them.

It is the duty of the State of Illinois to make
(it eriminal in one of its citizens to aid, abet,
| counsel, or advise any person to commit a crime
(in her sister state; any one violuting the law
| would be amenable to the laws of lllinois, execu-
ited by its own tribunals. Those of Missouri

could have no agency ia his conviction and pun-

invasion of the

1uhnw: that he has arrested and now holds in cus- | was coguizable in the courts of the United States | the case is made out to warrant it
In support of the first point, alsw of Illinois . tody Joseph Bmith, in virtue of a warraut issned  and not of the offended State, even if the means |

Again, Boggs was shot on the 6th of May.—
| Thag:fﬁdnvitgiran made on the 25th of J u]y?fnl*
lowing. Here was time for enquiry, which would
-econfirm into certainty, or dissipate his suspicions.
' He had time to collect facts to be had before a
grand jury or be incorporated in his affidavit.
- The courtis bound to assnme that this would
' have been the course of Mr. Boggs; but that his
~suspicions were light and unsatisfactory. The
!nfﬁzravit is insufficient, Ist, because itis not posi-
!liu; 2nd, because it charges no erime; 9rd, it
- charges no crime committed in the State of Mis-
~souri. Tuerefore he did not flee from the justice
' of the State of Missouri, nor has he tuken refuge
“in the State of Illinois.




