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other times both, for by another
clause it is provided, 'lf a grandand petit jury are ti lij drawn, the
grand jury shall bo drawn first."

The notice required to be givenof the drawing, of a "grand, or
petit Jury," as expressed In the Act
is, "of the time and place of draw-
ing such jury." - When 'both are
to be drawn, of course the notice is
of the time and place of drawingsuch juries. The notice must there-
fore specify by name, the juryjr
juries to be drawn, as a matter of
routine, in order to comply with
that clause of the Toland bill.

It is to be observed that this
notice, as provided foi If given In
the terms of the statutes, will im- -

no ic formation in.- - respect toEart many Jurors ' shall ; be drawn
for either jury, except by reference
to the existing tenitorial laws on
that subject. If those territorial
laws are in mind, as they are sup-
posed, to be,, if still. In force, nam
fng a grand jury, as one to draw
jurors for, would be equivalent to
saying "18 jurors for a grand Jury,"and so of a petit Jury. - This act of
Congress not requiring anything
more explicit, the fudge giving the
notice is not at liberty to state any
other number than those terms,
"grand jury," and "petit jury,"would import, though he mleht

replication j tthkss matter 111 aVoM-anc- e
be set up. It is not sufficient

that the facts alleged in the repli-
cation be inconsistent with those
stated in the plea; an issue must be
taken on the material allegations
of the plea.'3! ; ' !

i i - " .iKone of these replications has
done either no material I fact in
either plea: has been either " tra-
versed or confessed and avoided.

All thefact staled in the pleas are
admitted. They state certain facts
as grounds for quashing the in-

dictment. The replications state
either all of the same facts, or a
part not answering the rest, as
reasons why the indictment should
not be quashed.

Such facts, stated in the, pica, as
are restated in the replications,
are of course admitted; and those
not answered - at all, passed over in
silence, are fjr that reason ad-
mitted. 1 ChHtys riead., 611, 623;
Carpenter vs. Brlggs, 15 VL, 34;
Briggs vs. Dorr, 19 John, ; Ray-
mond v. Wheeler, 9 Cow. j 293; 3
Calaes, li; Tolland vs. Sprague, 12

Pet,aW. ;
Iu ltaymoud 'vs. Wheeler, the

court decided expressly, '.'that a
fact asserted on one side (in plead-
ing) and not denied on the other is
admitted." The other authorities
cited to this point are equally clear,
OTiiallv exnlfeit. i

4

Stk!
nunt gt&indictment the WXTLmm ot Htate vs.
rerrawwrs--;7-

H

gee. & l Arch.
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1.
t Hanus DiJT- - Of Cr.--1 tT9, w note
f aViraiaUcass 4

im.wiii mdictment xouna oy tarn
whom was an auen, tne

Sf& pKntment may be avoWod by
plea.?tia.T80."S

In lr vs. State, 23 Miss-- , 578, after the
Jor bad been orsaniied. sworn and

S;iwu ..muiit and a sub--

ffiiEthiafsubstituUoni vitiated the whole
body Tge Court ssys-fartho- r

wrsVh reSult would
- -- - IK. Aitrluvrat mf the

hbvaid'. -
the Court

authority, manifestly wuH
XSsth iUeoal and void act, acquire a
ZZt Infuse the substttuU to bs suornin. . jjuv .A nru talW. TSeMiM.fr M .1 uj. w. ' -
avdrnZsnvSt. therefore, of this person upon the

tioKintfieir aeiDtraiwm,T'wiuim
ooay." $ t '
? Another quotation from this opilnlpu ap-pet.r-

hi a noto to sec. 74 of I.Blh ,Cr
rtyoesd. , i.

- SL1 f awUtnla I ta a aI n 1 iWUl
"AD P 114 aawaavaw-- -

f tie. saYHrnir'.rw' in tTj&uaa uiuvr rauu
JuTors tt be sworn after the original panel
hm been sworn are those in which some
irund Jerer, after hei has been Impaneled

lBochas tbe court may order substitn tea
tope summoocu irom iuuu "j

frt Mat vs. Brawn.i B Ear. (Ark.), IS, it
wu beM to be good cause oiaoatement
uhe . laramn ul ibtj m ibuu jui , . itbM am Indintmant was founi. was not a
eiUsenp the State, or that a member of the
rrana iurv was not a. uoucuoiurr ur iiwhoiderwS . -

Yn state cs. Clarissa, 11 Ala-- , 67, it was
beM that objections to the grand jury must
fig taken by plea In abatement, at the term
towhic the Indictment was found. And io
8Ut vs. Greenwood, S Porter, 474, it was
htld that the question whether a grand
iurv dh oani uriwui wiuiuiwitu aw, hip
ptlleiUMoordmg to law, can only be con
airt&edunder a nlea In abatement. -

& Misstasippl, when a grand Jury ia not
Impanelled in the way prescribed by statute
thpy have no power to And a valid Indict-
ment. Stokesva8tate, St Miss., 621. See
Svale vi. Mlddleton, S Porter, 474 (Ala). See
8Wrte vs. Miller, S Ala., 93. , jfa 1 Arch. Pr , and PI., by Waterman, 39
ilhisa: -

j

?The; incompetency of the grand jurors
find a bill is a matter which may be

PfBSded in abatement," citing tbe rol lowing
afitborjties Magent vs. State, 19 Ala., 640;
Sft&te fis. Foster, t Texas, S5; Jackson vs

Kfd., X61; Bawls v. State, S 8m. and
Mi6891 owu.i-u- t state, Id., 687; State
tjRickey, 6 Hafcst.,&; oi5 Porter, 474; 8tate vs. MidletonT Id", 83
oa7jaair piuet sb(i iw; tfaaer ca.
Sttte, IBS Misa.,St3; Smith vs. State, 10 Conn.,4i State vs. Brooks, 9 Alan 10; State e.;h,;i uump, z; state rs. Duncan,

However numerous the grand jury maybi It sterns that if one of them bs open to
exseptjon he vitiates the whole of the jurys&be if cannot be assumed that be is not of
thrt twelve that united in finding the bilU"
1 Jim- - Cr. Im sec. 4SS; Barney vs. State, IS
8-4-- acid M., 68: State vs. Duncan, 7 Yerg.,r,;; State r. Jacobs, 6 Texas, m.
Is Balon's Abs UU Juries, A, "If one of

t!gratnd Jury who find an indictment, be
.hinjany of the exeeptlon ia tbe statute,

novitiates the wbole,though never so many
uxceptiooable persons joined with him in
fiWSlH. ,
rkn I Bish. Cr. Proc., sec 749, is a summaryofthe law on the subject of these pleas in

tljatCBicnt
1t nj one of the grand jury is porsoa-Sij- y

iBfomottent to serve as such, as, for
fctttande, if be is an alien, or if he is not afeholder or house holder, where tbe stat-
ute la j of tbe State requires such qualiflca-m- d,

t3e presence of such a disqualified per-s-4
serviog as a grand Juror vitiates tbe

wholelnding. And tbe defendant may avail
imset of the objection by a Plea in abate

taentJ In this way, also, the de'endant
eay bring forward the objection, equallyre, viewable to him, that the grand juryfandin the mdictment consisted of too
maayaembers, or too lew, or that it was
ftbenrie inoompetent. So, likewise, may

iie, acsordlng to the doctrine prevaiHag in
homeland perhaps hi most of the States,
fAus ayall himself ot an irregularity In tbe
rummoning or empanelling of the. grand
Jury; or show that the grand Jurors have
got been selected according to thedirections
f

number of pleas may be pleaded. 1
r rruc., sec feu,

I . The grand Jury was vitiated by the
discharge of Nelf, Wilson, and Bennion.
$ This objection is of no practical Import-sace- it

It shall be held that 15 Juren
rstne icgai complement ox a grana jury.uoaer toe urws wqkd govern in tms xorrl- -
Sory.s- - '
fi If tie first plea la overruled, it must be
on tne grouna tnat the territorial statutes,Snretoeotto the number of Jurors to be
drawn and Impanelled, have been abrogat--

1, aoa on vne tneory, tnererore, that a
mnon law grand Jury may be impaneir--1

guiniiikuQjiiMigiiu nmo iuo oumocr
definite within oewmoo law limits, fixing it
In hiadlscretion when he gives noticeat the

rawing; that the number so fixed governsdor tke term: that fsr the October term
Ute number was regularly fixed at Z3.
I NefJ, Wilson and Bennion severally pos-les-sef

aD the statutory qualifications. Theywere not challenged or duKharged for
ManUag either of them. . ..
j I dtepute the right of the people to chal-
lenge such Jurors, those regularly listed,
?rawn ana summon oa, on tne grounai
fpan which these Jurors were discharged.I concede that grand jurors ought to be
in accord with the policy of the criminal
kw. They ahonkT be In hearty accord
with fthe government in IU endeavor to
Brevent crime, and in the stuuahment of
rim,as a means; they should have no sub

jective scruples against punishment of
thesei grave offences which vitally affect
coo peace ana gooa oraer 01 communities.She tlesifrn of tbe law In Drescribbur the
tuaUfieationa of jurors, and In regulatingtn Rtoue ot eeiecang tnem, is 10 obtain
iureri who will aid In sock an administra- -

on cf the laws against crime as will sub
serve tne ends or good government. '

Thej jurors to quest loo, who were dla--
enargsa, were rejectea ior supposea want
frf accord with the government on the sub-
ject of the law against polygamy. They
were set aside on the assurance of the dis-
trict attorney that it was a subject that the
jury wou.a save to aeai witn. .

unramai laws are nos ail or eauai im
KortSnce. Some aro aimed . at preventing
the commission of those acta which are
vssentiaibr and morally wrong, or. as
Jurists denominate them, acta mala in sel
otuer, at acta tnat, in tne wtsoom or tne
HWUKBjter. mro qenguooca ia foe micros 01
t?tne'aesacao.e toeory 01 social economy.
Ane ewaea may oe at one witn vae govern- -
nraiiia w;khui au ujc atvw ivruuasoi
f-- drnent on the measure of punishment;the caisea mar. likewise, not assent to the
declared turpitude of the act punishable as
K cruSie, In some exceptional cases, without
telnjr in either instance hostile to tbe row- -
tMunwtf or opposed to the general policy
(f tb? orimlnal tawm,

ST proiier aeory ana eareet OX retrlOU- -
nve laws, as toey exist, that unanimityLas ssldom been witnessed In anv intolli.
S ine stamtes require jurorsTwfi0?"00 wanting these, they Ire lBoUglblo. But, If ynwrnr Ming these, they I

t-r-e stui rejected. It sauet be because etherlaws exist requiring other quaUnoatlons,and because notwithstanding the possessionthe statutory qualifications Jurors mayUS u,ndr disability to serve. It theouallSoationa reauired hv th mttn
enly treated as theexternal Indicia of moral

?5?5??S0 avooepfcecf ts good eviitxice thereof no lona-e-r than tin mntMuited. tbea other than this statutory evidence
uwmi Ubussjai auBrtii. ia mitrnAsw wium i

Moves Ut fitness. Merely evidentiarynets which are inconclusive la favor ofTtni, aboukd mot be treated aa mvariabh
ajnd eweatiai accompaniments. If they are
Mt the elements of that fitness, either In
waeie or in part, Jrwby may ttt other
cjnaeee eatarnaa 1.7 . The dectolonft, hew
rw,gmtt ue sutninirv- - ouauneatinna a

a no doubt that nWestdenoe, alienage, or
pMKny to reaa ana write in the Englanguage disaualules absolutely.u j In addition to the Muruu, iaf--iwuva aw iaat nutiMUM i 1 a i

7 ai aouMier even more

lK:Tor J
ae ciera oi tais aa -- -,

eligible m n. I . It net presumed that a 1ii
Iprsfeligible an I so eeleoted. in amT
ywsuiiaiMeaiKi quauned? v Tbereupoe is
i?ltll.1elrab,,,,rr k,,1r unpued

h p in aoate-quac-kan iudict.1
IK h msinrnnB aV

liaaa O' II Jl a a SSW,

.w WB aer Ww '"- y

rmptoiTcha'icngesareprovH ror, I
fxwe for cau e are not.. Aa t..r I

till eafats the right to ehalienge 1
Mtittururs turcuun.,, I

e' ct waa iWsVed.TtaVT.TSS
v i nvvawiiw him .Tr aha u. i

COntiBna. T

- jrura, wnea
a pantcuryet as tb

charge alt getbetTmrmlaiSZHvtsmoa,oaaMlaiS!iyRt
OaUfomJa. loT2?L,ou ireneT in 1

Penoieca.
jTo 'vhe extent therefowthat ehnenes a

IS1 A i,tnlt al tewed u.vCC

clpyt1? that act com.;,1.'.
I Dmif nirastast am a , .

" " M3ra ia
T wuTZstuSTo aubiST'SSStLli
ei.iecyon to tae Suror JmV?lZ I?tt--t ntm-rt- w tod tT.n. vJriSr1

. - zrjr a. ine i

PYJ'fPJ le IWre- -
xorrj-aa-

o

furport my riew I

ait trstpka.
i Poir the lsht of ei!n., fwenu, m it exi-- d prHr totao 1 oj 1 1 .

What is the scope of tkU Act t.t
Congress? It Is not a ceneral re
vision of all the Jaws . relating to
ur0n. It Jt were, all nthr law

would bo deemed
perseueu uj iu

A subsequent atatut rAvisinir
thd whole aubiect mattr
er ene, and evidently intended as
a. abstitiUo.Xor it, although it con-
tains no express words to that
eflect, must, on principles of law,as well as on icasnn and 'common
sense, operate to repeal the former."
Bartlett .. King. 12 Wasa.. 543:
Smith's Com:; Sec 3787? Goodman
vs. Bostwlck, 7 Mass., 142.

it aoesTiov cover the whole solv
ed matter of the . former law. It

does not specify the . number of
urors; it . does not specify when a

graua jury snail ie drawn, nor
when a petit jury shall be drawn,nor when both shall be; it does not
direct the manner of summoningthem f3ec 8. Act of Jan. 21. 1859).
how to coerce their attendance, nor
the modo of, dealinar with delin
quents (Sec 13, same act). ' It does
not prescribe the practice on chal
enges for cause, or even mention

them, nor tho oath' to be adminis
tered (Sec 17. Actof Jan 21. 1853),
nor regulate the performance or
their duties (Sec. 11, Act Jan. 21,
1850, Ij. Utah, p. 70) after being
sworu.

Bcc 7 of tho Polaud bill disap
proves of the entire territorial "Act
in relation to marshals and attor
neysi"; and if tho Intention had
been to disapprove or any omer
enltrcA.ct.lt Is fair to huddoho it
Would have been done in like direct
and exnlicit terras. It does by
nmhifest reDUirnancv repeal the
whole of the territorial Act of teh.

8. 1870; amending the jury law of
Jan. 21, 1859, except tho provisions
which I now contend are stlll,ln
forfte. li&melv.. Jat. the provision
nxlns tne number or granu anu
ntlL I u rors that shall be

.
turn Dion- -

1 . .
ed Tor any given term; aim au, me
number or grand jurors mat suau
h imnanelled to make a sraud jiry.
Tf thn Poland bill Intended to abro
gate these provisions also, It intend
ed i to expurge tne wneie ivcr, anu
would have said so. Had that been
the intention, it would have
manifested in the pamo manner, as
in disapproving of the other Act.
Tt would nave been nameu uy its
iilln and exnresslv disapproved.

This Section 7 inumaies iww
tliire is territorial legislation which

to its rovlslon?: but no
entire acts. It expressly . aisap--

proves of "All laws of said Terri-
tory Inconsistent with the provl-nlnn-o

of this act." not all laws relat
inc to the subjects mentioned in

- . . . . I i. 4. 1 -the act. but oniv inconsistent
What Is dlsapproveu, mereiore, is
dlenlaced bv repugnancy; in other
words, there is no repeal of territo
rial legislation-- , except by implica
tion. Such leneal results solely
from the incompatibility of the
atier and older statutes.
: I now invite attention to the
principles that are applied to the
construction Of statutes which are
Claimed "to-repe- al earlier ones by
Imnlicatlon.. ... ul mIn Bans vs. uommouweaim,
Rarr.T442. this subject was dis--

cnssedOn the 1st of April, 1835
a general-la- was passed requiring
the several banas or mo iaie io
nav to the Htate treasurer a tax on
their dividends, graduated in regu
lar progression from 8 to 11 per
cent., the amount being determin
ed by.tho rate per cent, of profits
iipr.iarsw. iieiore me passaze i tuis
act theVSaSton Baiik; the plaintiff
la error.vinncommonrwlth otner
banks of the "State, was. subjected
by law to the payment of 8 per
cent, of the profits declared the pre
ceding year. n i. -

! On tho 7th Of Aurll. 1836, an ac
was passed tq re-char-ter the Easton
Bank, atending it niieen years
from ike first Wednesday of May
1837. iThe second section provides
that the bank shall, after the first
Wednesday of May,1837,and thence-
forth during the full time for which
its charter is extended, pay into the
treasurv of the common wealth, in
the manner now directed by law,
the same tax' as was imposed by
the nrior aCt of April 1. The bank
non tended that 'a. the two acts were
Inconsistent, and the forner repeal
ed, so far as it would otherwise ap
nlv to this bank, by Implication.

I now'quote' from the opinion of
the court--; 1

? .... ;
r Thla nrtriimwnt Is based unon

tike (act that while the first of these
statutes directs tne payment or me
graduated tax by all tbe banas, im
mediately after , the . date of its en
actment.-- , i the , younger of them
appoints the payment of them, so
far as the jasion BanK is concern
ed, to commence on ti) first Wed
nesdav of May. isai, leaving an in
terval of more than two years be
tween tbe respective periods,whlcn
It is thought involves an Irreconcil-
able inconsistency. It this be so,
doubtless it .works a repeal of the
elder statute, for the maxim Is leal
posterior is contrariasmbrogant. But
it is said that- - the rule Is received
with great cautlonjbrt is general- -
iv necessary that the intention to re
neal Jteexpressed in clear an-- i un
ambiguous language, and not be
left to be inferred-fro- a subset
Qjcnt statute. And the maxim is
subject to the restriction that an an-
cient statute will be impliedly re-

pealed by timbre modem one, onfy
isheti thelattctisCouohe'i in nega-
tive term, or when the matter is so
ctearly repugnant that it necessarily
tmtxtestxujsmauvejor imptica: re
peals are:not Jaxared by law. 2
11 war. Ott nut 03, 67a: w imams
tfr.Pricliard. 4 T. ft, 24; Itex V.
aarion? 12 AlB:iT470: IWofl
both acts are merely affirmative,
and the substance --such that both
may stand together, both shall have
ri concurrent efficacy. I islXJom.,
8D;TDrvFostef ease,1,ll,ftep.,67. In
obrjraso It fa. to bo observed, the
bostexior aiatute contains, no ncga
ilvo words; itordalnsrthatthe tax
shall be paid after May; IS37, but it
does not say.: mat It snail noioe
nald before that period. It is there
fore not clearly repugnant with the
first act which provides for an ear
lier pay men t mnd no more. They
are Doth merely am rmalive laws,
Kiiu uiajr uuhu ,mui w(jcu!i,u- -
lng an operation during amorent
noHods : ; j i

Jadtr Btory silMn Wood." TJ.Si'flS
Tel. S43, 383), "That It (a statute In quea- -

tion resolve ftaeir Into the tiMira narrvw
Inquiry whether i has been repealed by
necessary Implication. We pay necessary
fmpticaUon. for it is not sufficient totrtob-H- h

tinU subsequent lent eovir sums or sven
ail Uts eases pniV'deA tor by it:for tAy may
ba nxi-Tlt- f ojlrwilio nr eunwlaUvc, or
Ou.rOiarV' U ther must be a jrmitive r
SuQtiaitcs Deuceei tne prorations of ins ww
taw and thote nf Vie ubi, and even then ths
old law i repealed h tmplicati-i- n only pro
bsiMo, te wmwmm of uu rtpujncutcu.'; .

I Mr. Justlos Swaynet la MiCool vr. Smith

TttiacK,
ww, u)f aw K'f; Y7f
nUlnfltT cSn nacaml 1 1 " thfcl e

uon it must d Deanse tbe net or Ibst im- -

Uedly repeals this proviaioa (or a statute
Just quoted) as to this case. It there were
bo such statutory Drorfeina. the act of 1857
feeing- - in oeros-atie- a of tbe common law
would be construed strictly.1' UA repeal by
SmpHeition U not fasored.f,z"Ths len4of til ctmrtsi aotbvt tho doctrine, if be
famibls torettmrUe ths tw cts ef tkelegis--
bmhts uvtiirr.-- ; i

Ti. i t
I Ho cites wTth Annmbatton Bown a
pease, b. S Rmziand Wiltiams. vs. Potter,S Bart i & C K SlaT 3 -- t 'In Bowea cs. Lease, Kelsoo, CJ-i'sal-d

1 "The larariabJe rule f construction In
respect to the repeaUns- - of statutes or

Is, that the earliest met remain ia
forea S a

unless
a.

the two if irHtnUudlv incomil- -
. . .ww art rcpujnam to saeA outert "f

aiilesm (a Vielatcet act, some express ofctP? f. the former, utoOtly imikting an
inUaUautaabrojats iTaIswb are pre-
sumed to be named with t!ihOTtism ana
ritbafaltkoowiedKe et aJl extetiny.on

emtdude thit the UoiOntttrt.. in. vamitM
statute, 4U tt intem. t interfere trA or
morvaie yformer law rtlatiuj to thesa"
Twt' " repugnancy ociirrtn -

Iwu OTteone(kttA,'' -

I TbI??t0 Implied repeal of t
fay a, t w provistons of the two are

feaaS?4

1 to be wimmonod; he W"
tnxW within a resjbtai''S!'McLaugblla walffi but tifl?
Krana jury sworrt. pte1 thlThis objection
construction of thaPofaSd En, aeUl,!ft
wnoiiyoninis poBtuUte-Hhst.- i: 11 restlchosen to fl 1 Wed, and his attendant. Tfy to h bTl

7"nl Ja80pable time, and ho ir
.jxm w SOW MimM sku.

let; when so chosen, if quaimed ? b,
required to serve; and ther J
dlscoara-- Or tuihatitufo exist,
?e,,,.m7 mak application on fiuirJu- -
uaiivo us reuevea from ? --

court may Judicially act tui,-- .T!atth
cation. But I speak not offtniSW-tions- ,

but Bjratnatany not frtu.exercise of judlo al discretion. Jr1 7 th
" waa OUt lor Murnl..served on him. pursuant to y o4

fore his attending "rter' and
that summons McLaughlin iQ to
when he was drawn, the selw-tw- .r?w6-ph-

had notbeen recalled. 01 un
lucretn pronsiOIS Of .

that have an important bearint1 H

question here raisedl hafj?1that there was no ns,, ,0?1either of these Jurors, as there wj?ctent number of jurors in attend.!' I- -
1 ao not now repeat that & t
it t there was a necessity tnTh- -Jh,
jurors, and no legal 8
effected with a less numK7Stbe 3rd tjuror, and his attendT?.
procured wlthia a rcasoaabia "imlv.!successful prooess for nhiS?' Ua

pending and not discharged, thei 1."
was drawn. eat tbe onW "

aaagj juuvtn wuiuijj ea tgrffl ww

If during any term DktrW '

any additional graid or petit
necessary the ame may be
said box," ,r
the attendance of those drawn o.." V

obtained in a reasonablo time, otw
may bo drawn lu the same manae""
lit WMudJcially dttetrainedth,

phy's attendance should bTrrwL'-wa- s

deemed possible, to obtain tt ZZ?, "
reasonable Ume, and since ba iJ?11
moned to appear on the 7th of tUa'
be considered that that was jjTj?0"sonable time. But Murphy aw75
ally la Court a few hont.drawn, and on the day Ufor to.?Jl
able time exred. HewaTttwJffi: i

the time he waa required ttah'to appear. Therefore WtCiS
just quoted were violated by drawm,y7Laughlln: ri was

,

acutugaun uwauw luo compieton 1

jurors had been drawn; no other nan, 'uauthorised to be drawn la MurpW, nwT
because. In fact and by .judicial toferecloe. r

Murphy's attendance could be procure
within a reasonable time, and it wu o-
btained as soon at and tven sooner tatittwaa expected er required; There a no
more power to change one juror than 1 1,
and the consequence of irregularly chant
ing one ia as serious as that of changingthe whole panel.In ooncluaioa I must assure veurhnnn. I
that I have convinced myself tbaliaH thew
points aro well taken; and if either one U .

good It is fatal to the indictment.
The subject of the last plea I ubmit irltV.

out argument.

Our Country Contemporaries.

Ogden function; Feb. D i
' The Pioche Journal of the 4th

Inst, says: "About 2 o'clock this
afternoon a miner named Thomta
Riley met his'death In the Newark
mine. He "wrent down the shaft to
fill tubes, arid, it seems that In run-In- g

the car loaded with rock from
the Urst Station to, the shaft, and
the. trap not being; down, he txo
tlie car into the shaft and was puj.led in with it and fell to the bo-
ttom, a distance of seven hundred
feet, and was Instaatlv killed. be!n

1 t i '.ii-.-.- ... '
ceased was a native of Irelarjfjw
about 30 years. He leaver bSmi
the reputation of an uprUi m,a'
honorable man. . His untime "

shocking death is greatly depVat-e- d.

j IX a '
i

dastardly attempt has been
made to b.ust from office the pos-
tmaster of this city, in order (hats
perfect stranger may obtain tht
position. The ."manner in which
this proceeding has been manip-
ulated, calls for the: indignant pr-
otest of ail our citizens, irrespective
of creed or party.

A document was presented to i
few of our business men, yesterday,
in behalf of one N.X Sharp, said U
be a postal clerk on the - Union Pt-cif-

railroad. Sharp represented
to some that the' appointment im
already secured if tbe signature of

certain of our citizens could be o-
btained, and that the special mail
agent for Utah was desirous that he
should have the position. To otben
it was Intimated, that Postmaster
Hall had resigned the office; and
in thif wayj some signatures were
obtained, and the petition has been!
forwarded to Washington.
i It appears that this Sharp has
some influence) at the seat of go
vernment, through relatives.- - But
we can hardly believe tsst s wot"1;

thy and ble official, like Mr. Hal,
against whom his superior officers '

can find no fault, and who W raised
the post office In this city A

ond rate position, restoring the con-fidfto- ce

In it which once wis lost,
will be ousted without the shadow
of a reason! simply to make WSJ lor

a stranger, whose only. roommv
dation is that he is somebodjV
fifty-fixt- h cousin, or a Oongre
man's distant relation by marriage.

: A counter petitian should be la '

mediately forwarded to' the Postal
Department with the pretest of ill 1

who have signed Sharp's document
unaer raise representations.

Such, tricks s? the above are
too sharp, ahd the perpetrator '

ef It has demonstrated his total un
worthiness of publio office In anr
capacity! He should be ezpalied.
rrom tne acrvlce altogetner without
delay.;;., ; ,".; -
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1 IN. 1RT! A ft ATTOV. and W1IM '
ea auring the wees, r c--

fjqmlge of Entente';. ,

pHil Tarer s4 tbe W eCltr.
Jt. trict, Bfcu Lake eoonrr, isre .hereby rrrtjjed that aMfMi,bell 1 1 1 a : nn fcawrday- -'

tae--
nurpoMr- - t,f Kiaetina- - Three ,

' two
A P,dctMndanoe is requested.

ar n . Tru- -
f. a. r ffiTrri.ua. I . ..'

SSSiry at common law, or forsome de- -
SSHTf? mod. of sgsgm under thesta.
tuiB r-i j r
Uaalts homines, ana it was w "C""
tuas ou 5r-I-"-- Vi .t tho In--

EfSenroperotBow. Buo. Abr., tit Jarvis,
all Hawk- -, S15; 1 Btoekt, a- - t.l- fn this country a ruynt 01 oniw- r o hAAn reona-niae- to some exteut.

- 1 . 1 ,A t Via urnfl NT- -
Snt Mto the polls of the petit Jury. 1

Burr-
- ?"yRl J-- 1 An not m

. J. mn.nl . nrivileav. Tho rig
exercised fa few instances, inn"t.Tl.. n mjt aside iurors who could

caHi.-- , nrfWmnt, for
orimrwhero the ubhint mightyvs. People, 2 Black f., 475;

PeoDle. S Indl-- , . See Btate v.
Yelncx,liowa,w.rrvtnm westeaeasstn nia wmi na uuviiki v w

rhrhtof challenge ought to be confined to
.i7.k mim. The Iurora are selected in tne

Interest 01 tne guvoruMicuv, Uuu. - ,.m An.inncan prwav-vD.r- .ii 1rt T.;-- .t .

153, a prosecution for arson In burning a
church, it wa he!d lhat even a petit luror

h. m.rmA "wHothrr in his
the act set forth la the indictment was of
a.,Ak .a jnlamaMajMAl lUH lt ClUJrafe HVk WWW
uKLa.vIw ssw lew. nas wiaiii.nr iita LUuKue
the puntehmont prcsorlbed by law was unfit

In aU casos, less than capita', the govern
ment is to aoceps suca jururo, euV,"". atntutorv auaTifications,
wl selected in the Wired niode, wibject
to such peremptory cnaiieiurea --

w. in &Hawed bv statute.: . j
Tbe vacancies caused by these erroneous

charenges were at once flUed by drawing
wrr. h hAT. The disoharirA

of the three jurors In quesUon was there-
fore one step in the jrooess erohapglng
the membership of the grand Jury. Tbe- onmt hiiAd on the theory that
twenty-thre-e Jurors became the h?gal eom-pteme- ntf

the grand jury .under the Jude s
order beforo term; that bis order made it

M,r to impanel and maintain tnat
definite numfffr. Upon that theory, of

..n... irmsiifar discharore of one or!
finally drawn would- - result,, as was tbe
esse at tbe October term, in an illegal sub
stitution of jurors., -

a. Tn iiirvwas vlUated bv three Jurors
being drawn-withou- t any necessity to fill
the places of these discharged. ir

The Constitntlon of the United States was
extended over this Territory by tho Organic
Act. Bv the Constitution trials for crimes
must ba had- - upon presentment or indict-
ment of a grand Jury. The grand Jury of
tne Constitution IS ins arrauu jury 01 in"
common law, and this ia the grand jury
provided for In tbe roiand 0111."

- Suppose I concede thit the "direction"
tho judge is authorised by that act to give
In respect to tbe number of jurors to be
drawn, Implies the exercise of a discretion
touching tbe constituency of tbe grand
jury, such a discretion, as Is inconsistent
with the territorial tot fixing the number
precisely at fifteen, and that that statute is
therefore repealed by implication. What
then? Does it follow that the number
ordered to be drawn is to govern through
the term, by a like Procrustean rule?
Will that order have the effect of a
statute fixing tbe number to compose tho
Kand jury for that term, co that the

mentioned roust be Impanelled and
be kept full to organise the jury and to preserve its organization ins roiaaa diii
does not declare any such practice or rule.
That discretion, if it is granted. Is no other
than that which courts have always posses-
sed, when they have had jurisdiction, not
restricted or regdlated by statute, to em-
ploy a common law Inquest. It ia a juris-
diction te summon twenty-fou- r, and to em-
panel In his discretion twelve, or any
greater number, not exceeding twenty-thre- e.

Mr. Chitty save -

"At tho sessions, it is not an unusual
practice," after fifteen or sixteen names
nave been called, to consider the inquest as
completer aud not to Insist upon the service
of the rest, who may happen to be in at-
tendance." 1 Chltty'S Cr. X., 311.

Mr. Bishop says
'There need not be more than twelve,

either oonourring or present, or even hav-
ing a nominal existence on the pane'." 1
Bish. Cr. Pr., 8ec 725.

'Bee a13 Porter rs. State, 21 Miss., 578,
already referred to.
- The Poland bill contains one clause that
may pertinently be repeated in this connec-nectio- n

"The jurors so drawn and sum-
moned shall constitute the regular grand

Petit Juries tor the term for all cases."fnd distribute this language and apply it
singly to the grand Jury. Then it will read

''The Jurors so drawn and summoned
shall constitute the regular grand jury for
tbetoiTOtoralleases.,''-- - -- 7 - - v

If this passage Is understood literally to
require all tbe persons so drawn and. sum-
moned to be impanelled to make a grand
jury, then the numberwould be retained as
a consequence, for there could be no chal
lenges, ana tne munner would be retained
only as an Incidental consequence. That
construction baa not been adopted. I need
say nothing of the absurdity of such a 00a-structi- oa

of the same words applied to the
petit jury, with reference to which the
same discretion is granted.

But there Is here a phttn and unmistak-
able command, that toe jurors so drawn
and summoned before the term shall con-
stitute tbe grand . Jury. These words re-
quire that the jury shall be formed of Jur-orsso drawn. The.petit jury or Juriesmust be formed, likewise, of Jurors so
drawn and summoned, not necessarily by
putting all Into one jury, but each is to be
made up of constituents so obtained.

I have conceded the right of challenge.When all challenges have been disposed of,the command still continues make the
grand Jury of the jurors so drawn and
summoned. --Can It be done? Nineteen
Jurors so drawn, and summoned were
in attendance. - Tney could legally con-
stitute a Brand Jury according te the
common law. They covUd legally consti-
tute such a grand jury, as the Poland bill
provides lor-- taai requires it to be so con
stituted. There was no necessity te draw
others; putting others not so drawn and
summoned, before the term, into the panelwas a violation of the prescribed mode of
constituting the Jury. , u

It is true tbe same section of tbe
Poland mil contains tms further provision'If during any term of . the district court
any additional grand or petit jurors shall
be neoeaeary,tbe same shall be drawn from
said box." . f,,,,,,.. t .-. ...--- i

( I am not able to oerceiva that this clause
has any application, though it contains all
tbe authority there Is for drawing Jurors
during the term. It en'y authorises a new
drawing ' when ; necessary. If nineteen
Jurors will make a grand jury, the Poland
bill commands that they shall constitute it,
on the theory that the Territorial Act fix-in- s-

the number is repealed. The common
law says1 that 19 Jurors are sufficient for a
grand jury; the Poland BiiUdoes not repeal
the common law; therefore, It the Terri-- :
torial Act does net : fx tbe number, tbe
Poland Bill, construed by the common law.
does. It says peremptorily and plainly, If
If ia the number of grand jurors eo drawn
and summoned. . not discharged, they'hall constitute the regular grand Jury for
the term.' .;jf 'a-i- & jr. ,.y

i.'ThV grand Jurv Was vitiated bv the
presence on the- - panel of fa. F. Jamos
who waa disqualified because he dM not
own taxable property and pay taxes ia this
j.errHory.Section 4 of the Territorial Act of Jan. ?,

"A person ia not ellrlhle to serve, and
cnereiore snait not serve, on any grana or
pent jury, in any court in tats Territory,unless he la a male . cltlxen of tbe Unlfd8tates, is over twenty-on- e years of age. Is
of reputed sound mradV and discretion, is
not so aisaoiea in ooay as te ne una ale so
serve, has not been aenvicted af any capital
of Infamous crime, owns taxable propertyand pays taxes tn this TtrrUory. and has
been a constant resident therein during t be
year-nrecedln- g tn being selected to serveas a Juror.' . . i v

Toe argument made.'hnd tbe authorities
cjw, m auppoa wi loasm pjeew are ap.uiun m vuia imuvi ivmionai Stat- -
ute Juet quoted was in foee at the time thePoland Bill passed, and is yet. uniee re
pealed by that act. This statute of the
Terrritory preseribed tbe qualifications of
jurors ror ail eaes, as wen the casea aris-in- a-

under the laws nf tbe TJnited Statea aa
territorial casea. ; Bngelbreoat . Clinton,

Them la no xhmi fmmI in tWa .aamil. and I centeod there ia none by impli- -
"W'.")"? m u lavorra; ana

they-ar- riot decLanid. nikw t. . t. mZTZ.
feooncilable repugnance between the car--

S'liZE', i s. Salrbairn.S

Bl,?-eV,.i- hot-- .r LeiW 6
. U. 8. ex rvLHemmtead.-- intbe eleventh year of Henry ly. annoaupa .statute was Trrl tkat tWtt..- ii i . -- -no its sbou .1 i

toa7 ;nymSment oiharwla.
voked, and foeVheS ifXTnoXl i1' I

. In KA kl . .
act was passed, diraetin.- - .V.V --V. r??!7
grana juries to be returned by the sheriff.

?fTj0r. ftu Va--
" persons so latnanel.ledw bv ih diMwthat w jusuoea.- - andthey should commandPUt Other nmna iiTliZZl to i uo711

wt eo reformed sboakl booooT, iVZlfuL a tia ak- - .ii arul

latter atatote dd net UhT. .Vr. Ltoh1
nf tk.t , i.k liT
th-- r are I mdTi rZZ ilT "inaiPinvissi MitkaewaU . -

i . . - - 'wi.i wnaoraa u.vh va -- .wiMiaigat be avoided bv I
tsv-m-y it 'jTka - 1

wvuujwa at intt i
reooadled. uui Lzzr

JiHLL-aTt-

" .futes are afl;rmati-ei- hr

"rZ"T' ? ub--

d"2t of-
-" Panel and Vm,

ii.tt:"cl,?M ntxnt.nl-- .T..-- Z

- "riwiurwintar
doesridTiTk VL2? bhl

"i:. j iaw oa ute su b--1
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m

resent, rlf . .2,J :TT, ?M V"-?- . . ti i

Hirttlo ooostrue twof-- r. rpeejihsiawr or tne two ""-VE- TS this power
tbe formr.

and lndeSnite as w in 'evUUe of a
wnenervr an opera w

" cto& to either, a U
immjs wsv" . . t swunnen wur m9incumbent on such acontArue-allowa-

YfVher the intention cf
Unn. This , a IU--
the teot"lVZZAtJUHorde used.
lure of l nderU. impneeUAe to reconcile

apply thetotrmvrew r..Th rine ot ntln statutes,
is, that if were u rr0, the samestat- -
or two ai i. r "vr.then one does not
ute.upon mo r..Z .- iWt to- -
repeal tte' seck f0 h a oon-scaTw- iT

J.iAtico Shaw said, In OOdoara vs.

Boston, 20 Pick., 410 ,.

construed toother.
y'ir. i.t to ) taken as a rcpta
ZUuZunUse it "PW",?9W

whole
the

mthjert matUr." Davis vs. Fairbairn, 3

(U.S.). .. .
. T TcrritorialAct

SSSSstS&f and

list summoned as Brand JurorsCfJeea eun--
ble men to serve as a arauu j-- j-

ur.wiAfulthat mvarv word ana OnuM
of the Poland Bill can he potraeatomsw
have reasonamo eneci, us .""'r'jjrri j!j niwin in IVia laast
M,hi- - Af the nrovisions. Just stated, of the
Territorial act. If so, they are not repeal-
ed. ' Tbe court is by law required to recos- -
nlzc both as in xorce.

If iwnfMiv viAV bta tAkena tb6
clauses that have been referred Jo can. not
be insdo to mean more
ttivr direct bow many arand and petltlu--

Z .i.aii ii. irum mxUi autnmoned. Then
what to there to binder the application ot
s-- ,. 4 of the Territorial Act, that "the
Indira shall lmpanolout Of the tut sum--
tnni 1 n ri Kf.riir. r

Vo nmrlirinn of the Poland bill break!
the force of that command. It is true the
Poland bill says, "The furors so drawn and
summoned shaU constitute Vis regular arand
xiut nr.tit itirnr for the term tor alt oasts.
xuis ooes nos mean nut au too nrii jurors so drawn and summoned shall Bo Into
and make the jury, and all the petit
Jurors a petit jury, xbis court has already
practically repudiated that : construction.
All tho persons drawn and summoned as

In rors did not in tact trO into the
arand jury that was lmpaneiiea xor tne
October term. A part of them were dis-

charged. . This provision has not been held
by this court to rovern the personnel 01 tne
juries, out ine numner necessary 10 a iogailomonv. 11 it were so construed, no
cause oouii bs allowed, as oub--

challenges are ozpresBiy provided for, auS
they doubUess aro connaed to the traverse

jJury. :

This Court has not, T repeat, deemed It-
self bound to retain all the Brand Jurors so
drawn and summoned to make tbe Brand
jury; only the number drawn has been
keDt Brood and retained. The latter Is not
required by any, not even tbe Srst Intima
tion, unless it results irom too CJOurt, ret-

aining; all and tbe identical persons drawn.
Chan. Walworth, In Donaldson vs. Wood

IZi Wind, 887), said -
"To aire a correct interpretation of the

legislative will, where a statute was In-
tended to remedy the injurious operation of
a previous ruleor principle of law, the Court
should place itself in the situation of tbe
legislature wnicn passed tbe statute; tnat
Is, contemplate. In the first place, the law
as it previously existed, the necessity and
probaoie object or th cbanre, and then
ive sucn construction to the iansruareuaed
y the law makers, in Drovidinir the re--

may, as m carry vacir intention into ei--f
eot, so far as it can be ascertained from

tne terms 01 thestatutes. '.

Tho clause in ouestkm .was Intended tn
have an important effect in removlng--

dOUbtSlhat tiadBlfaM l 4klmliibfM.
tion of the previous law,and to produce uni--
xormity in aeauna witn rederai and terri
torial cases, to remove all Question, and
establish this uniformity, this act very
Properly provides trat. "the iurora an
drawn and summoned shall constitute the
retrular irrand and petit Juries for the term
for all cases." These eono:uduur words in
dicate tne proDaDie object of tbe provision.The other words are used merely to oeuveythe command to that noint, that the iurora
so provided shail make the Juries for feder-
al aud territorial causes. What a regularrrana juryr xasactaoos not inrorm us.
The Territorial act and the Constitution do.
wnat is a rosruiar petit jury? There is no
answer in the-roiao- d Mill. There Is. how
ever, la the Constitution and Territorial
laws.

In what sense docs tbe Poland Bin direct
that the persons so drawn and summoned
shall constitute these Juries, redendo sin-
gula slngaUsf To constitute fa to form: the
iurora so drawn are to be constituents of
them to the required number, If tbe jur-ors so drawn and summoned hold out suff-
icient In number; If not, and more are neces
sary, they may be afterwards drawn.

In this sense, or so construed, the clause
under discussion has no bearinB whatever on
the number of which the Juries shall sever-
ally consist. The gist ot it Is that the Jurors
so drawn snail oe constituents or the Juries,
and shall be eligible to act In "all cases.
Hence, there is nothing' in the Poland Bill
that is repugnant to the law of this Terri
tory commanding that fifteen Jurors shall
be Impanelled and sworn as the precisencmoer 01 tne gnuta j ury.; -

It Is a rule of construction that all stat
utes In pari maitiia saall be construed to
gether as tuougn rmbracea in one act. Tbe
last act passed is to be read and Interpretedas if - all antecedent and consistent laws
were recited in Has suil n force. Chap.
H, Smith's Com., par. 038, 65. -

So read, tho law In regard to drawingand constituting Juries(so faras modified, Is

if Whenever a grand or petit Jury is to ba
drawn to serve at any term of a District
uourr, ins juagro 01 sucn district shall give
public notice of the time and place of the
urawing or sucn jury stating of oourae
wnevner one or ootn; which shan be atleast t wclro days before thecommencement
or suca term; ana en tne aay, and at the
piaoo nxeu, tne juage or such district shallhold an open session of his Court, and shall
presiieatthe drawing of tocblurv. And
the clerk - of such Court shall write the
ww) ot rout on ine jury listturnca ana mca in pis omce on a separate
up ui puir as noariy as pracucaoie Of theswe ana sorm; ana au such siipi shall,by tbe clerk In open court, be nlaAnd ,

covered bor, and thoroughly mixed and
caingied; and thereupon the tj. S. marshal,or his deputy, shall proceed fairly to draw
by lot from said box weh. number of wastesas may have vrtvions v been AhreeUA b mm
jiMrvjvt luiu 11 umua (raw ana peuijuryarew mnw Jry anaiinearawQfirst; - nd the-- jurors so
drawn and summoned shall constitute the
regular grand and petit Jurors for the termfor all cases The Cou rt shan
of the list summoned as grand Jurors, Sf--

.wvn vnviuiir inuu iu Mivn sta ai mim
Since, there foro, I bi irrand ijrr m m.

quired to onsit at its organisttion of flf--
tCOU IUOtllOerB, Selooted from elarhtnnn
drawn, and it was actually composed ef
twenty-thre- e members, it was not a lesral
grand Jury and could Sod no. valid Indictment.: . r 'Tho Incompetency of a Musrle timwrhav- -
idv iiw uumy or 100 tew: seiecDuJr tneoa. or
one ot thorn, contrary to law; or, in anymanner constituting the grand lurr. other
wise than is pointed out ia the statute, rid
uw-- a if jury, ou mit n ouu not cni a vaaa
inaictmoni. . ....... a

S hese objacllons miv bl takes bv niM In
abatement, as no other remedy is provided
by statute. And as many pleas as tbreare oujociwns may oe pu m. ;

in a noto oa p. a v 01 1 Arcn-ur-tf- r., aod

TJndor a sututa requiring that. grand
jurors snail 00 rroonoi'i jrs, a Pica m aoate- -
mnt to an lndtctrnont sotting forth that
some or tho jaroM wha served on the
grand Jury were not fr eholder , was held
(rood, stale va Uoskafellow. 1 Hal. SB."
state ra. uuncan, t t org., ni. '

In People o i Earnest 4$ Ca'., Zh the
court says-- 4:

"TtMJ sUtoUsro-ioti-eathita'cop- y of the
order of the c urt for the summoning of
the errand Jury should be delivered to the
Sheriff, and that it shan bo the duty ef that
otboer to summon tao gcaaq jury,

--upon
the receipt or the order,' etc in tats
the only order delivered to the Sheriff wae
an order to summon twenty-iou- r persons 1

serve ae trial jurors. This trial jury was
Osequeouy eopaneiwa ay um cauri mm m

r larr.mnd found the Indictment upoa
wnion tae priaoaer was oouTictea, ana
motion to set aside the indictment, du I
made on that groun 1, was denied. Had a
enDpoena oeen usuea to summon twew.tr-fo- ur

witnesses la tbe case, there would be
jnst as much authority in tbe court te im
panel them as a grand Jury as to imp. ne
uua MJavt jut iw a a;raua jurj--

.

The iadament was la this snmmarv war
i In People vs. Bernden. B Blackf.TS. the

defendant pleaded la abatement that one
or tne grand jurors woo preferred the bill,
and who had been selected aa a talesman,
was not a booaebolder or freeholder.- - The
state demurrerl; tbo demurrer was ovt--
niM and tne dexenaaat dtscnarged.' The
court say - - ,.u, j . n.

The circuit court ssr 1 J tea ' ataaea I

tatolag the ptea.'
tbe raauneamg pi m rr jrequires that tke jurors oe selected trom I
the list of taxable ponwas, and that they f
be reputable freeholders er householders 1

at tne proper oouniy. ja MMMna m stem a I
person as is qualified to bees tbe original
panea t.?- iv n-j- , -

if a trand id rv laca anv or tne I
actions rednired bv the statute. It !

oauaa ef chaUcnae: or the defendant. I
fore Issue joined, may plead the objection
m avoidance. YatUer r. State, 4 Iilacltf.,
73: 1 Chitry s vr. i oust uac Apr, tit.
Juries. A. , JU3gmf?3 aiarniea, see. H
lnd.tia.

In flardin r. Bute, Si Inl.. 317. SSI. a
pica in abatement was tbe eubiect el dig-- 1

f XTW ncn m Kain m anaer nrnar. ilillfMl xor
an indictable ofitcnoe, whether In custodyor on wwjm pernaps oevoive an i
hardship upon him lo reautra that, he I
should take his objection to the a-r-d I

jury itou.w enquire into ICS OTsnce wivh
which he la charged, or any member there- -
ef by way and not per-t- i$
him to forejro the cba 1 ier? r . and fl r
wrda "Pj Jw pW la aua-ine- Dt.- r "" tawifsr no
secutiomforemofent, he eon not bs supposed
io u'ii-ii- " " uni?y may oe inoaei

DATXD O. OALSSXl,
i Knriow AJJD Ptjbixsh.

y. Fes.. 19. 173.

HEWS Or THE DAY.
; -i-T-he Institution for the Blind,
at New York, has been damaged

; by fire to the amount of $25,000.
A boy of sixteen years, nam-

ed Churchill, lirin gin New York,
fatally ahot his father, last night.

4
r--A bill has passed both

branches of the Arizona legisla-
ture, making rhcpnlx the capital
of the Territory, t .
'' --The strike Is ended on the
Canadian Grand Trunk Railroad.
:vi General Moriones has been
appointed Commander in Chief of

i the Spanish army of the north.
The Catholic diocese of Bos-

ton, Philadelphia, Milwaukee and
Banta Fe axeto be archdiocese?, and
their bishops archbishops.

In a speech at Milwaukee, by
Senator Carpenter, last night, he
ascribed his recent defeat principal-
ly to the opposition of the rail--l
roads. '''-.!,- i

J - The celebration of Hh rove
t Tuesday was on a munificent sea le
; in several southern cities yesterday;
at Memphis it was the finest chow
of the kind ever held there.

Seventy-five- , thousand dol-
lars damage by lire at Pittsburg,
V&. -

.

--It Is said that Governor
Campbell of Wyoming will shortly' be nominated for third assistant
secretary of State.

The funeral of the late Sena-
tor Buckingham took place at
Norwich, Conn., yesterday, and
was very largely attended.

The first railway train passed
through Hie Iloosac tunnel yester
day.g ,. The text of the proposed new
revenue bill will be found in to-

day's telegrams.
The C P. Kimball carriage

company, at . Portland, Me., has
failed.

According to a VVashibgtou
dispatch to the Chicago Inter-- :
Ocean trouble for Arkansas is very
probable, as unless Congress takes
action to reinstate Brooks, it Is the
opinion that Grant will take simi
lar steps in regard to Arkansas as
in the Louisiana case, and will use

; whatever means may be necessary
to overturn Garland and reinstate
Brooks.

One hundred thousand dol-
lars damage by : fire, at Farming-ha- m,

N. Y., last night.
; --

Ex-senator Thayer, of Neb-
raska, has been nominated Gover-
nor of Wyoming Territory.

'

m

JUDGE SUTHESLAND'S AEQU-- :
MENT.

The elaborate and 'able argument
of Judge Sutherland, In his plea of
abatement, in the Third District
Court, as our readers will perceive,
crowds out our usual variety of

' matter to-da- y. The Judge quotes
a large number of authorities in
support of the position he assumes,
ana tne argument Is considered a
very masterly presentation. It was
not answered ln conrtChlef Justice
MeKean contenting himself with
merely overruling; it. briefly ' and
verbally. J ft j,

' Mardi-Gba- s. This term, men
tioned In the '

dispatches in the
Nkws to-da-y, is the French for
Shrove Tuesday, the day before the
beginning of the fast of Lent,
Mardi-Gra- a is celebrated by many
French Catholics, and soma others,
by grand display, processions, feast-- .
iDg, etc ' L; ... .,'.

PLBJS IN ABATEMENT,
i By Judge J, G. Sutherland, in the

i coe of The People vs. Thomas
E. Jticks, wider indictment far
murder, in. the Third District

l Court, Salt Lake City. Deliv-t- j
) February 2, 1875.

In the two cases against Thomas
E. Kicks, in the two cases against
George Q. Cannon, and in the case
against George Reynolds, pleas . in
abatement were filed, setting up
substantially the same facts. To
the pleas in the case of Ricks, in-
dicted for murder alleged to have
been committed - in I860, the Dis-
trict Attorney filed a replication,which was demurred to on the partof the: defendant. The case was
brought on to argument upon this
state of the pleadings last week.
before the District Court, Chief
Juatioe McKean presiding. - i

The following is Judze Suther
land's argument In full in behalf of
the defendant -

May Jt pic the Court: I con- -
lenu

T Thj MnllrallAna M all itomnr.
" rable en Hne grounds stated in the

demurrer."
The District 'Attorney' by filing4

replications, apparently intends to
oner contest. - on the facts the
pleading he lesorts to implies that,
and it la not adapted to testing in
point of law the sufficiency of the
pleading replied to. .

1 When the particular contents of
the replications, however, are con-

sidered, it will b seen that they
; do not propose any contest upon

the facts stated in the pleas.
The defendant is entitled to the

benefit of those facts, but there can
be no trial to establish them, un--
leas they are denied and put la
issae, and there Is no need of a
trial if they are admitted.: tNy

. Th rules of pleading are based
on these truisms, hence it is a fun-damen- tal

rule that a plea or repli
cation ' must confess or avoid, or
traverse some one. material fact al-

leged on the other side as essential
to the cause of action or defence.
Upon this legal preposition I refer
to the authorities on my brief. The
first is the case of Bex vs. Hughes
(2 Barn. A Cress. S8S), in which
Holroyd, J..said :

! "It is a fundamental principle of
pleading tnat you must ivuiw
and: avoid; or traverse aomi one
material fact; and the same rule
applies to replications ast pleas.
The question to be tried in this case
is. whether the election of JJughes

; was good or not. The prosecutor
could only put that intone by a
direct and not by n argumenta- -

tive denial of the validity of the
These) replications .Stats

i..nmka nt fartjc from which a
conclusion of 'Not duly elected Is

I bo dra wn. Upon tbgrwndlti.
i nhiti lLr 622. ei3, M7; JJ. o.

ford: Pet..l481; Steih.Pl.,
txh caof ihe United Stated v$.

Xtlt J?rArsvT!aTL delivered
ETopinlon, nd,in tbo wan V

: ..T-iu.- mft orrfT of nleadlBZ,
lts of theIt is necc.it0

properly state the number, explic-
itly, that they do import.

At the time stated in tno no-ic-e

. foi the drawing, after the
ballots have, been properly mixed
and mingled, the Poland bill di
rects that tho marshal or his de-
puty, "thrill proceed to fairly draw
by lot such number of names as may
have previously been directed by
such judge." This provision con
firms tho correctness of tno exposi
tion that has been ' given . of the
foregoing clause. One clause is to
be interpreted by another In the
same statute. Thi is a cardinal
rule of Interpretation. It com-
mends itself- - aud needs , uo sup-
port from authority, but it is sup
ported by the very niiruest aumor- -

ity and & universally acknowledg-
ed. In this last clause the Poland
bill Itself explicitly treats a notice
that n "irrand" or "petit" Jury will
be drawn, as a notice stating tne
nuanber of iu rors to le drawn, . In
Strode r. the Stafford Justice, (2
Brock.). Marshall, C J., said -

"Without reascnine unon this
subject, the books abound with au
thorities whlcn seem to bo conclu
sive. In 1 Inst, 381, Lord Coke
says 'It is the most natural and
genuine exposition oi a statute, to
construe one part' by another of
the same statute; for that best
expresseth tho meaning of the
ma Re re.' lio atterwards adds
'And this exposition Is cx visccre- -
6 us actus. The instances which illu
strate this axiom, in the construe
tion of statutes, aro numerous.' " 1

The two clauses Quoted from the
Poland bill expoundeach otheriread
together,they give directions in res
pect to two mines wnicn are com
ponents of one proceeding- - that of
drawing a Jury. What Is "directed'
to be done at toe aratcmg Is simply
what; was required by tho other
clause to be stated-I- n the notice.
That this exposition is tho true
ene is so obvious, that the rule
from which It results is declared to
be an axiom by the most eminent
jurist our country has ever produo--
CUi

The direction supposed iu the
clause relating to . the drawing to
have been given, requires no; fur
ther comment than that the notice
required of a drawing is not direct
ed to be given uniformly the same
or positively for either one or for
both juries . The language presup
poses, as has been before paid, that
sometimes one jury would be drawn
and sometimes both. Tho number
to be drawn i treated iu the law
therefore, as contingent, uncertain
until made definite and precise bytne notice. Tms notice l- - requiredto bo given by the judge, i fence,
when he has given notice of the
drawing of both, grand and, petit
Jurles.he has 'xircccca'r the draw
Ing or sucn number or jurors as are
necessary for them. -- This construc-
tion gives full and natural effect to
every word of. the statute relating
to tins subject, and requires notn
ing to be supplied by intendment
or stricken out as redundant. The
phrase, "as may have previously
been directed by saidjudge'issntia- -
ned by a spccincatlon of the juriesto be drawn. . The ' number of
which each jury should consist was
previously fixed by law. Khali that
phrase be construed,without neces-- i
considered to have a deeper I ui port
to cover a now subject! not 6t uer--
wise mentioned iu tho act?
I. The subject of determining

1 of
how niany jurors a grand jury shall
consist is an important oue, and it
must bs conceded that there is no
express power granted. to the judgeson that subject. If granted the
rant. Is round uy Construction,5oubtful con.tRjctkn, for a iratural

readingof the statute excludes (hat
power. It li tnortr than probable
that thvre would have beetra plain
declaration, if so grave a duty had
beeiintendcd to be imposed.. There
Is an express jdirectlenio tlto minor
matter or nxlng tno time and placeof drawinjr.' and"a;Tialn lmnlica
tion that the judge shall determine
whether ohe or two furies shall be
drawn,' and can it be that a weight
ier matter, -- thai for determiningthe . precise,-'constituenc- y of , the
grand Jury, sneuld be left to doubt
ful : construction? r To make the
language; la question! xab'porH mere
man me urawing, or jurors in pur
suance of the notice,! treating a
notice of drawing one jurv as a
Vdirectlontolmeightoi3aiutott.
as a "direction"- - to draw thirty-si- x

J urora, el h tepri
" for 'grand 1 u rors

nrst to masa u mean nopre than
this, is not required to give it full
and complete effect, Vior to fill out
the full- sense of nV nrpjfllnor
provision..- - On tho contrary, to
make that phrase lhinlir that the
judge has made an' order fixing the
membership of .the . grand, jurywhich had not been ; mentioned or
required' in the preceding part of
the act, Is to insert new terms - In
the statute, and to give them, the
effect orrepeaiingby,inpUcationantecedent legislation not other

irvpujnant to tho provisions of
! Judge Mclveau .PiSTably"rlfierp
Is no diflerence of bpiniou between
Counsel as t the number -- of jurors
required in' the federal courts sit
ting in the States; they 'must con-
sist of. at least, sixteen, and.. .may
to ask what number constituted a

rand jury in terrilctlee: befoie thef oland bill passed uw-t- i

Judge fctu ther land. I r --there -was
no local J statute J khould say the
territory bad the common law jury,
which might consist of twelve or
any-ziumb- er above, not, exceeding
twenty-thre- e. -

judge ,Mciean. .uoesinot.ine
A'ct of Omgress1 which prescribes
the number for the federal courts
govern, .tno , territorial courts, , in i

federal cases r o i .tv-- ,

Jud&re Sutherland, io 'Enelo- -
brecht .' Cllntan It Kas." held that
tho territorial . courts ' for alt cases
had to obtain Jurors under the leTri-toii- al

lawa.'. f .ui '
i Judge i McKean .That, is un
doubtedly so in territorial ates."- -i

Judge . Stttherland.Tho; Poland
bill, as before remarked, is a remedi-
al statu te "it was: passed to reme-
dy certain - supposed defects in the
previous laws relating io ino eeurts
Of this Territory; to moro'clearry
Celine their several J a maicLian, io

a mow &tlsfactory method
Jecure jurors, and to xnoka
thera eleglble to serve in both fed-
eral and territorial asear V- - ' (
i The mtviber of juror that --tho
local law . reauired , or limited for
grand juries was never a subject of

if on comparison of the state-
ment of facts in the pleas with the
jestatement of the same in the t6
plications, there is found 'any dis-

crepancy, and the restatement ac-
cepted as true, where It differs,
from the plea, would tend to Sup-
port the Indictment, It must be
remembered that there is no tra-
verse of the pleas, nor of any fact
stated in them, except such as can
be Implied from such discrepancy;
hence, If there is any such traverse
it is argumentative, therefore in-
sufficient, demurrable. '

SerJ. Williamson note (2) to Ben-n- et

vs. Filklns, I Saund, ill., says
"Whenever any material fact is

alleged in any pleading which, if
denied, will, upon issue joined, de
cide the cause one way ori other, if
the adverse party plead a matter
Inconsistent with and contrary to
such allegation, he must traverse it."
I Chltty'S l'I.. 643. 618. 639. ;

An Issue can not be made by two
smrmative statements, van ttanto,
PL, 785; Steph. PI., 3S5. J

11. As mere is no sulncieut re
plication there must be Judgment
for the defendant on the pleas In
abatement, unless they are aeiec--
tive in substance. IChitty's Plead.,
449: ltex. vs K.nouys. ZBalK.. buu

Or course ir tne facts stated In
the pleas make out no objection to
the indictment, they are of no
avail, and defendant could set no
advantage from an' admuslon of
them or verdict establishing them.

III. The Pleas alleee five suffi
clent objections to entitle the de
fendant to nave . tne indictment

i. 'me grand jury was constituted
with 2a members. .

2. The grand jury was 'vitiated
by the discharge of .Reff, Wilson,
ana Jiamion.

3. It was vitiated bt drawing.
during the term, without any neces-
sity, and putting in the panel, four
aaaiitonal jurors. i

4. It was vitiated bu the nresence
on the jury of Wuiiam Jr. James,
who did not own taxable propertyana pay taxes in mxs territory.

5. it was vitiated ov the "presence
on the. . iurv of Enhraim. 'Mcl.auah- --

lit tn Vie place of Jesse Js. Murphytne latter Deiosr iirst drawn . ana
summoned, and he having appeared
pursuant to the summons, and be
ing a qualified juror.I shall ofler some remarks and
some authorities on these several
points.

1. The grand jury that found the
indictment contained too many iu
rors; 15 was the complement fixed
by jaw; and mat objection is pro-
perly taken by, the first plea.

A common law grand jury may
consist or iz or :s jurors or any in
termedlate number. 4 Black. Com
302-3-;. Burrill's . I. Die, ... Title
"Grand Jury:" Story's Const. :
1784:- - King. vs. Mank, 4 Ad. and
El., 23C; 2 Cat. Ca., 9S; 2 'dish:
149. !

- That is the jury required by the
Constitution, i Art. V. Amendments
to Const. , "No person shall be held
to answer for a capital or otherwise
Infamous crime, unless on a pre
sentment or indictment or a grand
jury." See 1 BIsh. Cr. Proc.,8 725,
736. ii.fi i $. -- i,n . ?

It is competent for the legislature
to fix a dennue number, and any
number that would be a good grand
Jury at common law. vi .u

Congress has dene something to
diminish the latitude allowed by
the common law. in providing that
such Juries shall consist of not. .loss
than 16 Jurors in the federal courts.
13 U. 8. St 500; See 9, Id. 72,--

lO., 10o.?.-,V..- . ; fThe same thing has been done in
California i

The Territorial Juegislature.in the
absence pt auy conflicting law'1 of
Congress, may of course fix the
number, within constitutional, i.e.,
common Taw limits, and make the
number precise and definite.

There is (Jongressional and Ter
ritorial legislation in resrard to iu- -

ries; the former," of course, is para
mount as rar an id extends,.but no
further.'.i a- iii-'iV-

ff iU- - lf .

t Tne legislation or congress Is re
medial and recent, and Js contain-
ed in what is popularly ' known as
the Poland BilL The Territorial
statutes hud fixed '.the number to
be drawn for both jtuieBL and how
manyBnouia do impaneuea to
form a grand Jury. These laws
were in force when the Poland
bill was passed. - Hence, unless that
Act repealed them they are still in
rorce. They iequirea the definite
number of 13 Jurors to be summon
ed for each J ury, and precisely 15 to
do impaneueu as a grand Jury.ine territorial iaw seems to re-ul- re,

a in terms, both juries to be
rawn and summened fot ' every

term of the district court: but It is
merely directory, not mandatory? a
term could be legally held without
either. - They - are expected- - to be

lied when the interest of the
public, yw miitors requires them,--.

irit snouia nappi.,a tum,.
that no criminal case existed to i
eonsidered by a grand jury, and no
issue or rei to uj tneu, xno juagewould bo warranted in directingthat no lory be drawn. Like con
siderations would justify the judge
in suneniig a term to pass witn one
ury Instead of' both. ThUi court1ias practically so construed the

law; tot several - terms have been
heretofore permitted to elapse with-
out any Jury being drawn, merely
because there was no --recognised
officer competent to notify them to
appear. The law 'is supposed not
to require a vain thing, neither to
draw a Jury that cannot ? be sum-
moned, nor to summon a Jsry that
will have nothing to do. .14 Ohio
St, 515, 325-;''- s -
i The clause of-t- he Poland bill,
which T. shall presently otiote, was
indoubtedly framedin view of this
sense of the territorial law, and this

niforna construction, ef it here,
and like statutes elsewhere, under
which it has not been !a matter of
eonno to have ode or both juries at
all terms of oourt. That-claus- er is

! (Vhnevr a irrand or petit jury
is to bo drawn, to serve; at any dis-

trict- court, tho J odgo . of - such
district shall give public notice, of
the time and place of drawing such

Obviously this proyWon was en-

acted ia view ofother laws determin-
ing when one or both Juries 'might
or should be drawn. It pre-uppos- es

such laws; or at all events, that on
coniS:rlieieirQt regulated by the
Poland bill, there would be, some-

times, one of these Juries, and at

;

u j

. w 'm pu(veaiacii t
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