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imporiant opinfun was

J dJown Jrein the beoch of the
'I;':?:i:oriul Bupreme Conrt at this
morning’s session in regard to the

Church casetl
United Hlates of America respvn-
va Beﬂ.llln renl eptale koowD aw

fithing yard and offices and

Prestan et ai, appell «uts.

mith anid—This ie vn action
he';‘d:;ml:f the United Btates agalnet
cerlatn resl eslate bnlou;lpg to the
lute corporativo of the Church ol
Jesus Chriss of Liatter-day Balcte, to
forieit and vecheal the properLy. The
roperty jnvoived in this particular
Eclmn s part of 1.te three (8), four (4),
five (5) and eix (6). block eighty-elght
(88), plat A. malt Liake City curvey,
com'mouiy known 88 and called tue
Tiihing yard and pfilves, The defend-
angs, William B. Previon, Robert T.
Burion and Jobn R. Winder, are al-
leged to bhe claimants ap trusteea ot
the property for the volunta ry rehigious
apspuiation koowon BS the Church of
Jerus Christ ol Liatler-day Halnots.
James P. Freezs sod Bpeacer Clawson
ioterveneu 10 behall ot thems«] ves and
all o her members of tbe religlous ae-
uclation knewn u8 the Chureb of
Jesue Christ of Liatler-day Balnots,
olaiming that the property belopged tu
that religioue body. The defendants
Preston, Burton and Wlnderns}swered
the complnint. Freeze and Claweon,
by Lheir petition 1u ioterveutjon, 8t
up pubstautially the same facis As al-
leged in lhe unswer of Lhe Lrustees.
The oass wae tried by the court without
a jury, Findingsof fuet and conclusions
of law were muade apd judgment eu-
leteg iu favor of tbe Julled Btates,
escheating and forfeiting the property.
The gelepdsnle ubd utervenors ap-
peal. ‘lwo anpigoments of error are
made which we deem it pDecessary lo
cousiuer upun this sppeal.

First,
iog that the property was sut ject tu
fortelture ot escheat, for the reason
thut upun the fuety found it appearsu
the Chutch uf Jesus Chtlst of Latter-
Gay Haj te bad & vesled lnterestin
puid property on orf befors July lst,
1862,

Becond, the courl erred In deciding
that the property Wwad subject .
forfeiture or escheat, 10r the rexson
Lbatupon the fucts found ull proceed-
fOgs 1o lor,eit or escheal the property
were barrey by sectlou 1047 of the
Revised Statuien of the Unlted States,

This eection of the Revised Btatutes
was pleaded both by the uefendanls
and the inlterveners i bar of the
action. We will pousider these vbjec-
tious in the inverse order io wbich
they are stated, Bection 1047 relied
upon I8 ae follows: *‘No pult or pruee.
cution fur any penslly or forlesture
pecunlisry OF OltLerwise, ucoruing unver
the laws of tne Unitod Siates, shail be
maintuined except (0 cures where iL 1
otberwise wpedially provided, uoless
tbe eAame 18 commebeed Within Hve
¥Years lrum the tinie when the peunity
,or forfeiture accrued.’” The forieiture
claipied in thie cae arises under eeo-
tion 8 of tne Act of July lst, 1562,
whicb je ue followe: **I'hat it shulipot
be luwiul for any corporativn ur
assvclativo for reilglous or cunritabie
purposc to aequiie ot bold real estate
in any territory of the United Suates
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tbat «huvourt erred in decld-k

durlng the existeuce of the territorial
goverumeunt, of a groater value than
$50,000, apu ajl real estate wcguireu
or beld by any such curpuralivn or
+8:0CciBLion conlraly to the provieious
of thia uct ehall be lorfeiteq aud
escoeated to the United Siatee, pro-
vided tbat the existing vesteu rights
o real eatate shuil out he impairea by
the provistons of this eection.’” The
title to the land 1D cunlroversy wue
acquired by the Mayor ol Baiv Lnke
Cliy in Novemover, 1871. ILu 1872 i
wnsd conveyed (p the trusiees o! Lbe
corporatiou  of the Chureh ut
Jesus Corist of Latter.day Halots
«or the use snd benefit of suly cburceh.
Title remained 1o wald lrustees until
the third of March, 1887. It is claimeu
by the appellants that more than five
years haviog elapsed since the perfect
titde to the propeny wae acquired by
th Chureh, that uv action cun now he
proseculea by the United Biuted tuv for-
.eit uor escheat the property, We buve
been cited tv Dv ockse upon Lhis ques-
thon exactly llke ine gno at bar, Beve
eral caces bave been cited fo which it
ig held that sccilon 1047 applied Lo
debts nod eivil uctions and forfeitures
a8 well ne tv criminos: voes, It was su
neld in the case of Adams ve Wouds,
2 Crandh, 336, which was a suil to eu-
force a penafty founded on the act of
tbe 22nd of DMarch, 1794, First stat-
utes at large 347 prohibiting the slave
trade, 1t wae helu that the action was
parred, not having bten hegun withiu
the period presoribed hy the statute.
Marabult O, J., viscussioy tue ques-
tion, eays: ‘It is prelended Lhat the
proseculions limited by this law are
thuse only whigch are carrled on in the
torm of 0 indictment or luforuisation,
und not those where the peunity 1a de-
mauded by sciton of debt. But il the
woids of the uet be examiued they
will be louud to apply not only to any
partlcular mode uvi proceeaing, but
generally lo any prosécution, trial or
pupianment for tbe offense, sud the
court beid thalt the action of debt for
the penalty was u proveculion sud wae
batred by the Btatute of Limjtations.
We think Bectlon M7 jocluces civil
ne well s criminal proceedings. But
the diffculty in the case at bar fe that
the language of section three of the acl
uf July Iet, 1862, in that ail real estate
acquired or held by any such corpora.
tion or aespociation ehall be forfeited,
eto. QCounsel for sppellant dv Dol
deny but that the properly io
question waes held 1a viplatlon
of this slalute within Bve
yeurs  preceding the. cummencs-
ment of this sult. 'The cases moust
pearly in poiol,iteesms 1o us, are those
arising under the ioternal revenue
lawe, where proceedinge in rem for
furfeiting real estule ure repeatedly
previded for. Fot Inetance, land le-
comes forfeited for being uwed for the
purpoue of ujstiliery, where the requir.
ed bund hae not been -given., Bectiou
3260.328]1 Revised Sintutes uvf the
Uuited Stutes. Under such statutes it
bas been trequently hetd that the prog-
erty 18 subject to lorfeiture on account
of cortinued use ol it, ouviwithatanding
the use may hwve begun more thuno
five yeale belors the commencement
uf the action, In ocootemplatlon of
jaw the land itself is gullty, and iLis
the guilt ot the lund that oskes it {or-
feltuble by resson of ile belung employed
in an unlawfuiuee, )

Waples proceedings lo rem eectivo

8%7

178 sayr: *‘Liands are forfeited for use
o cuatravention of law. The viola.
tion of law by tbe use uf the land i3 in
s0me intlunces by the owuer, but not
vecesearily se. It i not the owper’s
gullt but toe lapu’s guilt Ly 1ts uee Lhat
r-oders it furfei’, There {s un offenuing
purson and an offending thiog, bul the
proceedinge are against the latter,?? At
section 182, the same author apalyzing
swotlon 8 of the sct of July let, 1862,
ubove uited, says: ‘*The thiog tv be
selzed nou coudemped i8 Territorial
real cotate worth muore that $50,000.00.
['ne oflense - 07 the thing is belng ac-
quired or beld by the religivues or chatige
uble assvciation to the amount lorbid.
den, The jue inre arises from the
cvntravention of law.” We believe
this to be & proper construction of the
statute before ue, that the property
slther ncqguired or beld 1o viclalion of
the law within five years befsre the
commenDcement of the aocllon iy Bub-
ject w forfeiture.

The remajning question wiich
we dJdeem |t pevessary 1o coneider
is whether or uol tne property io-

volved tn Lhis notion cumes within the
provigo fuund io section 3 of \hesot of
July 1, 1882,

Tba provieo s as follows: “Thal
existing vested righte 1D real estate
shull uol be impaired by the provisivne
of this section.’”” ‘I'bhe findings of fact
in thie pase show that the land iu con-
troversy io thheunetion was first Jatd out
in 1B48; then tanken possessluon of by the
representatives of the Church koorwn
us the Churech ot Jesus Chbrist vi Lat-
ter-day Salnts. Tnlse Cburch -ns a
voluntary sect until January, 18, 1855,
when it was [pcorporated, andtbat
the curporution subsequently pussessod
it up o and iociuding July 1, 18623
that vuildingsand other improvemsuts
vf conslderable value wete bullt there-
on by lhe Church,and thal the Church
wase 10 the actual poesession nnd use of
the property and the lmprovements
thercon unili toe 1sL duy of July, 1862,
Chat in Novewher, 1871, the land was
entered under the towusite Bot by the
mayor of Balt Lake City, That
Brigbam Young, who' was then Presl.
dent of the Churtch, claimed theland
unuer the townelte law, and iL wae
conveyed to him by the mayor of said
city, au Lrustee fur the Cburch atore-
salu} that It alierwards, passed by
mesne conveyance to Robert T. Bur-
ton, whe heid the title on the 3rd uay
of March, 1887, as trustee for the
Cburch, 'The question ariees whether-
or not this parcel of Jand 1« for.eitable
t0 the Uovernment of the United
Bilatee, under section 3 uf the Aet of
Cungress of July let, 1862, whbich we
have alrendy quoted al length o this
vplnjon. It s claimed by cvubpsel for
the government that inasmuch as the
lowusite law hau not been extended
over the Territory of Utab at the time.
of the passage of this act, uvor had
ibe .ublic sufveys been extended
over the lapnds in controverey, that
tbe Church bsd pot oor wes it
possible for it to have acquired
any vesled interest in the lands.
in controversy at vr priorto the time
tbls net 100k effect. Thut it biad 1o io-
terest which the goverumeut was
bound to respect, We udn not deem jU
neCeEsAry tv declde whether or oot
Cuopgress had authority uuder the
Constituton to Ighore a tght such ae

tbe Cburch bud jo these lauds in July,



