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THE CHURCH CASES

the following important opinion waswaa
down irom the bench of the

territorial supreme court at this
essaion in regard to themora lugs

church cabet

united statesstateg of america
certain real estate known Aan8

dent VB

the tithing yard and offices and
william B hrestuPr estu et a appell utaants

justice smith said this isig an action
by the united states againstbegun

certain real estate belonging to tilethe
late corporation of the church ul

christ of latter day saints tojesus
forfeit anand the property the

involved in thisibis particularproperty
action jigIs part of ats1 ts three 3 four 4

five 5 and six 6 block eighty eight
88 plat A saltbait likelake city i urvey

commonly known soas and called the
tithing yard and offices the defend

william B preston robert T
antsanta
aprilburlouon and john BR winder are al-
leged to be claimants as trustees oiof

the property furfor the voluntary religious
association known asae the church of

jesus christ of latter day salutesaints
james fp fineza and spencer clawson
intervened in behalf otof themselves and

members of the religious ilkae
all 0 her

known asae the church of

jesus curtet of latter day saints
claiming that wethe property belonged to

body the defendantsthat religious
preston burton and winder answered

fretzefreeze and clawsonthe complaint
petition in intervention setbethyby their

up substantially the slimesame factsfacia as al

belied in the answer of the
the case was tried by the court without

findings of fact and conclusionsa jury and judgment en-
tered
otI1 law were made

iuin favor of the united states
escheating sadand forfeiting the property

the defendants and intervenors ap-
peal twoiwo assignmentsion mento of error are
made which we deem it necessary to
consider upon tbthisin appeal

first that 1110it court erred in decid-
ing that the property was subject to
forfeiture or escheat for the reason
that upon the facts found it appearedappearou

the church of jeusje us chrictcarlt of latter
rayday sal tsto hadbad a vested interest in
aard property OB or before july ast1st
aximbur

seaond the court erred in deciding
that the property was subject tytv
forfeiture or escheat torfor the reason
huttt upon the facto found all proceed

toILO foreit or escheatcheat the property
were barred by section 1047 of the
revised statutes of the united states

this section of wethe revised statutes
waswag ppleadedleaded bab by the defendants
and the intervenors in bar of thehe
action we will consider these objec-
tions in theshe inverse order in which
they are atoo section 1047 relied
upon lais as followsfollow no suit or prose
aution torfor any penaltypenally or forfeiture
pecuniary or otherwise acaruaccruinging under
theme laws of the united states shall be
maintained except inincisesincasescabes where it is
otherwise specially provided unless
the samegame is18 within five
years frumfrom the time when the penalty
or forfeiture accrued the furiel tuie
claimed in this case arises under sec-
tion 8 of the act of july 1862 J
which lessis as followsfollo wc I1 hat it shall not
be lawful lorfor any corporation or
association for religious or charitable
purposes to acquine or hold real estate
in any territory otof the united statesslate

during the existence of the territorial
government of a greater calub thananan

and all real estate acquired
or held by any such corporation or

contrary to the provisions
of this act shall be forfeited audand

to the united stacee pro-
vided that the vestedvented
in real estate shall nut be impairedimpairea by
the pruprovisionsvisions of blab section 11 rho
titletitie to the land in controversy waswaa
acquired by the mayor of sansalt lake
city in november 1871 luin 1872 it
was conveyed to the trusteesteea of01 the
corporation of the church of01
jebus christ of luterlatter day saints
or the use and benefit of saisarii church
title remained in said trustees until
the third olof march 1887 it laIs claimed
by the appellants thatthai more than five
years having elapsed since the perfect
title to the property was acquired by
th church that no action can now be
prosecutedprosecuteA by the united states to for-
feit

fo-
reit or sch tat the property we have
been cited to no case upon this ques-
tion exactly like abe ono at bar
oraleral cases navehave been cited in which it
isia held that section applied to
debts and civil actions and forfeitures
as well asaa to cricriminalminai ones it was so
heldfield in the case of adams vsva woude
2 cram b which was a suit to en-
force a penalty founded on the act of
the of march 1794 first stat-
utes at large prohibiting the slaveelave
trade klt was held that the action was
barred not having been begun kithil
the period prescribed by the statute
marshall C J discussing tuetae quesquee

sayesay it isia pretended that the
prosecutions limited by this law are
inobe only which are carried on in the
ornaform of unan indictment or information

and not those where the penalty is de-
manded by action of debt but itif the
voids of the act be examined they
will be lound to apply not only to any
particular mode uiof proceeding but
generally to any prosecution trial or
punishment for the offenseoffe nae and the
court held that the action of debt for
the penalty waswa a prosecution and waswa
barred by the statute of limitations
we think section 1047 Inincludesclutes civil
as well asaa criminal proceedingspruceedinga but
the difficulty in the case at bar Isia that
the language of section three of the sot
of july let 1862 in that all real estate
acquired or held by any such corpora-
tion or association shallahall beb forfeited
etoetc counsel for appellant do not
deny but thathat the property in
question was holdheld in violation
of this statute within fifiveve
years preceding the commence
wentment ut this suiteuit the cafes most
nearly in to us are those
arleina under the internal revenue
lawslawe where proceedings in rem for
forfeiting real estate are repeatedly
provided for for instance land be-
comes forfeited for being used for the
purpose of distillery where the requir-
ed bond has not been given section

revised statutes of the
united stateslated under sucheuch statutes it
hasbaa been frequently held that the prop-
erty is subject to forfeiture on aucourt
of continued use of it notwithstanding
the use waymay hwehame begun more thenthan
five years before the commencement
of the action in contemplation aff
law thelandthe land itself is guilty and itisit is
the guilt otoi the land that makes it for
reireliabletable by reason of its being employed
in an unlawful UWuse

waples proceedings in rem sectionmotion

sayf lands are forfeited for use
in contravention of law thevillathe viola-
tion of law by the use of the land isia in
somehome instances by the owner but not

airily so it is not the owners
guilt but toethe lanus guilguiltilytiby its usenee that
randomanders it forfeit there Is auan offending
peran and an offending tilingthing but the
proceedings are against the lutterlatter 13 at
section the same author analyzing
section 3 of the totnet of july abt 1862
above cited saye the thing to be
seized anu condemned is territorial
tealreal estate worth more that
rhe offense of0 the thing jigis being ac-
quired or held by the religious or charit-
able association to the amount forbid-
den the jusjos in re arises from the
contravention otof law ja we believe
this tuto be a proper construction of the
statute before us that the property
oithereither acquired or held in violation of
the lawjaw within five 3 ears before the
commencement of the motionaction isia sub-
ject to forfeiture

the remaining question which
we deem it necessary to consider
itis whether or not the property in-
volved in this action comes within the
proviso found in section 83 of thehe act of
july 1 1862

ththai proviso is as follows that
existingexist ing vested rights in real estate
shall not be impaired by the provisions
of this section the findings of fact
in this asse shuwshow that the land in con-
troversytroversy in this action was first laid out
in 1848 then taken possession of by the
representatives of the church jwu
as the chchurch of jesus christ ot lat
ter day saints this church as a
voluntary sectseat until january 19 18551865
when it was incorporates anu that
the corporation subsequently possessed
it up to10 and including july 1 1862
thatthat other improvements
of considerable value were built there-
on by the churchardChurChuchand that the church
was in the actual possession and use of
the property and the improvements
thereon until ttoeno let day of Jjulyu ly 1862

in november 1871 the lanujanu was
entered under the towatownsitesite act by the
mayor of salt lake city that
brigham young who was then presi-
dent of the church claimed theland
under the townsite law and it waswaa
conveyed to him by the mayor of said
city as trustee for the church afore
saiu that it afterwards pawedpassed by
mesne conveyance to robert T bur-
ton who held the title on the ard3rd daydaj
of march 1887 as trustee torfor the
church the question arises whether
or not this parcel of land is
to the government of the united
states under section 8 of the act of
congress of july lot 1862 which we
have already quoted at length in this
opinion it is claimed by counsel for
the government that inasmuch as the
LOWntownsitebite law hadbad lot been extended
over the territory of utah at the time
of the passage of this act nor hadbad
the ablio surveys been extended
over the lands in controversy that
the church hadbad not nor was it
possible torfor it to have acquired
any vested interest in the lands
in controversy at or brior to the time
this act tooklook effect that it had ioID iuin
forest which the government waswaa
bound to respect we do lot deem it
necessary to decide whether or not
congresscongre had authority under the
constitution to10 ignore a right such anaa
the church hadbad in these lauds in july


