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over the axe of eighteen years, of sound
mind, may, by lasat will, dispose of all his
antate, real and porsonal,” etc. Sec. 2648,
1d.. provides that “A will, or part of &
will, procured to be made by duoress,
menacea, fraud, or undue inflnence, may
bo denied probate; and a revocation, pro-
cured by the same means, may be de-
olarod vold.” Sec. 2651, Id., provides
how a will must beexecated. It will be
seen that if the allegations set out in pro-
ponent’s petition are sustained by the
evidence in the case,the said will must be
held valid and admitted to probate even
though 1ts provigions may be unconscion-
able, as against the family of the de-
coased. The burden of proof to satiefy
the mind and conscience of the court as
to the truth of said allegations is on the
proponent.

Delafield vs. Parish, 25, N. Y. 9.

Redfield on Wilis, vol. 1, page 80 and
note 2.

Japman on Wills, vol. 1, pp. 67 to 69,
and note 10.

The contestant among other points
riises aquestion as to the mental capacity
of Lhe testator at the time of making
and executing the will. The legal pre-
snumption is that every man is compos
mentis, and the onwus probandi is on him
who alleges the contrary to show that an
unnatoral state of mind existed in the
testator.

Delafield vs. Parrish, supra.

There appears to be no guestion as to
the jurisdictional facts in the case, and an
examination of the evidence reveals no
confliot as to the following facts: That
Samuel Kramer, the alleged testator, and
Alice J. Kramer, the contestant, had been
married for a period of five years; that at
the time of the death of deceased they
had resided in Salt Lake City about thres
years; that they lived happily together;
that Esther Krainer, mentioned in propo-
nent's petition, is the child of deceased
and his said wife; that there was no diffi-
culty or misunderatanding betwsen hus-
band and wifoe prior to the time of his last
illness; that prior to said last illness de-
ceased aﬁpeared anxious to make provi-
sion for his family; that he did make pro-
vigion for them by procuring the life
inaurance policies mentioned in propon-
ent’s petition, and giving said policias to
hig wife for a birthday present; that
deceased was taken sick on or about the
14th day ol October,1800; that after he was
taken sick he directed his wife to pay the
premium on said policies, and mseemed
pleased after she had done so; that in
accordance with the wish of the deceased
the wife called in Dr. R. A, Hasbrouck
on the 16th day of October, 1890; that
Dr. Hasbronek attended the deceased an-
til the evenmg of the 3rd day of Novem-
ber, 1890, and saw him on the 4ih day of
November, and was on friendly terms
with him; that deceased was suflering
from typhoid fever and pnenmonia, and
the wife wailed on and cared for him un-
til the 4th day of November, and was
willing and anxious to do so afterwards;
that on the said 4th day of November Dr,
I. E. Cohn was called in at the instance
of proponent, and (ook charge of the pa-
tient; that Mrs. Kramer, the contestant,
wag opposed to this change of physicians,
bat was willing to have other physaicians
to consult with Dr. Hasbrouck; that pro-
ponent assisted in waiting on the patient
from the 22nd day of October to the time
of hia death; that said Dr. I. E. Cohn was
an entire stranger to deceased, was intro-
duced to him on the said 4th day of No-
vember, as o master Mason, and on the
samo day said Cohn called an attorney-at-
law, and told him that he wanted a will of
Dr. Kramer drawn;that Mr. Lewis went
to house of deceased to obtain data to
draw the will; that the names of the de-
visees were given him by Eroponenr;that
said Dr. Cohn assisted in the preparation
of said will; that the testator was held up
in bed by two mon to execute the same
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after it bad been read to him by Dr.
Cohn; that the wife was not present
in the room at  the time of
said execution of said will and
was not aware that a will was being
made and executed and remained in ig-
norance of it until after her husband’s
death, when she was informed by Dr.
Cohn; that she was at times asked to
leave the sick roomjthat after the making
of said will the deceased occasionally
called for his wife and occasionally
pressed the child to his breast in an af-
fectionate manner; that at the time of the
execation of said will there were present
8. A. Lewisg, Fsq., Dr. I. E. Cohn, Sher-
man Kramer, onheim Schwartz and
Samnel Jacobson; that on the said 4th day
of November,hefore the execvtion of said
will, deceased said his wife bad not treat-
ed him as a wife should, and that his
child was provided for; that no provision
for the future of =aid child had ever been
made, oxcept 35, the legacy in said will;
that Monheim Schwartz and Samuel Ja-
cobson attested said will as witnesses, in
the presence of 1he testator; that deceased
was not on intimate terms with said
Schwartz, while in health, but appeared
to bave an aversion for hina; that the
testator was greatly weakened by disease
at the time of the execution of said will,
had much difficulty in breathing and in
talking, and that death resulted in less
than six days thereafter; that Mrs Kra-
mer, the contestant,” always treated de-
ceased’s relatives kindly.

The mental capacity of the tostator
will, in the first instance, be the basis of
examination and inquiry.

That the testator, at the time of making
the said will, was sound in mind and ex-
ecuted the same understandingly and
knowingly, was testified to by Dr. I E.
Cohn, 8. A. Lowis, Esl'ﬂ., Sherman Kram-
er, the proponent, onheim Schwartz
and Satnuel Jacobson, and while these
witnesses differ somewhat in detall, yet
in the main they seem to agree.

That the deccased was delirions and of
unsound mind most of the time after the
fifth or sixth day of his sickness and was
unable to make a will knowicgly and un-
derstandingly on the said 4th day of No-
vember, was testified to by Dr. R. A Has-
brouck, and I raust confess that the testi-
mony of the Ehysiciau who aitended the
patient from the first stage of the disease
watched its progress from day to day and
noticed its effect upon the mind. and who
had an opportunity to acquire some
knowledge of the constitution of the
patient. has made a deeper impression on
my mind than has the testimony of the
physician who was called in at a late
stage of the disease, but three or
four hours before said will was
made, and who was an entire stranger
to the patient; and the fact that he was
introduced to deceased as a Master Mason
does not diminish that impression, nordo
I regard that circumatance a good reason
for naming an entire stranger as executor
in & will. He who wonld nse as a shisld
that ancient and most honorable order
must not forget his duties to a Master
Mason’s wife in timoe of need. Dr. Has-
brouck’s tes'imony on this point is fully
corroborated by that of Dr. E. J. Tubbes,
Daniel Eyer, John Harvey, who went to
see deceased at the instance of Dr. Cohn,
Henry Monbeim. C. Diehl, Mrs. Eyer
and Mrs. Wheeler—an array of respeoct-
able and disinterested witnesses whosao
testimony is entitled to no little weight.
The testimony of the contestants, after a
most searching cross-examination, is to
the same cffect. This] jis still further
strengthened by the testimony of Mrs.
Kramer and Mrs. Wheeler, and which is
at teast partially admitted by the pro-
ponent, in regard to deceased getting out
of bed and attempting to gét his clothes
on the 2nd of November, and in regar
to the choking of his brotber on the 3rd of
November, and yet, being 8¢ weak on the

following day that it required two men
to raise him up in bed to sign tbe alleged
instrument. Nor is this impression
wenkened by the confession of Sherman
Kramer, on the evening afler the doath
of hig brother. as narrated by annmber of
witnesses, although partially denied by
bimself; nor by the universally recog-
nized fact that typhoid fever is attended
with delirinm. Thus tar, I find myself
wholly unable to reconcile my mind to
the view which the evidence of the pro-
ponent would indieate, if it were uncon-
tradicted.

I cannot help but notice how directly
opposite the whole course of tbe married
life of deceased, toward his family, was
in health, to that exhibited after disease
had laid held its fatal grip.

The %uery forces itself upon the mind:
Why this change? Why do the objects
of his greatest affection now become the
objeets of his aversion? Why does he in-
gist that his child is provided for and that
his wife has not treated him as a wife
should when. as is clearly shown by the
evidence, there was no provision ever
made for the child and no change in the
treatment of the wife toward her hus-
band? Can these inconsistencies and op-
posite characters be recenciled with the
theory that the. deceascd was laboring
under no delusion, was not delirious,that
the moral perceptions and mental facul-
ties were in their usual vigor? That on
the said 4th day of November the testat-
or's mind was clear, that he knew what
he was doing and undersiood all that was
said to him, comprehended the nature of
the instrument he was executing? That
his recollection was unclonded and he
knew the destitute circnmstances in
which he was leaving that wife and de-
pendent child, and bestowing his prop-
erty upon those not dependent upon him
for suppori?

I am unable to adopt such a theory. It
is clear to my mind that the ciroun-
stances surrounding this ca-e point un-
erringly to the true theory that the men-
tal powers were partially oblitcrated, his
intelligence dimmed, and that he was un-
conscious of the nature of the act he was
doing and was not 2in accountabie being.

While giving the evidence full and
proper weight in the most favorable light
{)ossihle tothe preponent, I tind much

esg diffioulty in adopting this theory of

the case than in adopting the theory of
the learned counscl for the proponent
that the atleged testator wus in the pos-
session of his full mental powers and
signed the said will understandingly and
knowingly: and tbe conclusion after a
careful examination of the authorities
and of the evidence is irreslstible, thut
the proponent s failed to show that at
the time of making and executing the
said will ihe testator was of sound and
disposing mind, but, on the contrary, it
is clearly eatablished by the evidence
that his mind was so weakened by dis-
easo that he was incapable of making a
walid digposition of his estate.

Were I toassume, however, that the
will was formally executed,that the mind
of the testator was not so 'impaired as to
render him incapableof makinga wvalid
will, and that its provisions were under-
stood und assented to by him, I am in-
clined to the epinion that the instrument
would still have to be denied probate on
the ground of undue influcnce; but as
inquiry on thig point would lead to un-
pleasant reflections, and as it is not es-
sential to justice in this case, I shall
refrain from its further cousideration.

Let us now look at the scene from the
light of the facts established by the evi-
dence and the surrounding cirgum-
atances. The husband and wife lived
happily together, fall of hope of future
prosperity. Oune little daughter. the frait
of the marriage; husband, anxious to
provide for his family, changes hig in-
surance’ policies so as to make the wife



