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WTW A bodies Stepstephenwienfien horsey andaua
others were arrested and brought before
a military commission at indianapolis
indiana charged with being members
of the order of american knights or

sonsbons of liberty in league with arm-
ed rebels and with having conspired to
release tlethethe rebel prisoners of war con-
fined in the united states military pri-
sons at indianapolis chicago and rock
island the three parties named after
a protracted trial were found guiltyg of
the blibilchargesarges and specifications preferredreferred
against theinthem and condemned to0 death
abbphethe findingss and sentence were ap-
provedproved bydy theihe president and promul-
gated9abed by the war department on the
add day of may 1865 and the day of
the same month was fixed for the exe-
cution on the loth of may however
they applied by petition to the circuitcircuit
court of the united statesstate for thefhe dis-
trict of indiana judges davis and me
donald for a writ of badrasbadeas copus orI1xaforanrainrtin order of discharge underunar the act
ofbf congress approved march 2 1863 I1 en-i on-i en-
titledti I1 an act relating to habeas corpus

kaiksariandd judicial proceedings in
certain cases I1 the judges of the cir-
cuit court were divided in opinion up Ji

ohon this application and certified the
following questions on which they dif
adredfdred to the supreme court for deel

slonsion ii

ll11 ananththa fact stated in said petition
arndanndandarid exhibits ought a writ of habeas
capus to be issued according to the
prayer of said petition2

ta2 V on the taetsfacts stated in said peti
tionand exhibits ought the said parties
fo be daschadischargedaged from custody as in said
petition prayed

3 whether uuponon the factsfiets stated
in said petition aniansand exhibits the mili-tary commission mentioned therein

rhadAhadhad jurisdiction legally to try and sonsen-
tencetoncetence said parties in manner and form
i usaq in said petition and exhibits is
stated

afterfrer the action of the circuit court
4 certifying the caietocasetocase to the Supreme courtcourt
kpor ninalfinal decision the president com-

muted the sentence of the petitionpetitionersers totj
imprisonmentt for life

the arguments of thesetheae questions
which eomtomcommencedmenaced on the ath and ter

4

onoil the ofmarch 1866 Wwasas
conducted on the part of the petitionerspetitioners
bybyjJ E mcdonaldmcdo Eesqsq of indiana
hon J A GARFIEgarfieldLD of ohio honhom J
SSLACK of pennsylvania and DADAVIDid
judneyJUDLEY FIELDelendfieldsonof new york and on
behalf of the 10unitedncited states by B F
hbutlerBUTLER esq of massachusetts hon

EHH of ohio and hon JAS
SPEED attorney general of the united
states the argument of mr BLACK
for the petitionerspetitioners was taken in short-
hand by mr D F murMunMURPHYmerphyritypity one of the
conductors of the reporter a periodical
published in washington and devoted
totov religion law legislationV and

i public events mr black saldsaid in
addressingnadidaditessing the court

mamay it please your honors I1 amhm
not afraid you olidilwill underrate this case
it concerns the right of the whole peo-
ple such questions have geniegentepelpei rallyraily
been settled by arms butnut since the be

linning of the world no battle has ever
beeneeneon lost or won upon which the liber-
ties of a nation were so distinctly stakestaked0

4
as they are on the result of this

ment the pen ththat writes the jujudgg
divent afpff the court will be mightier for
good or for evil tbthanan any sword that ever
was wielded by mortal arm

i As might be expected from the nature
j of the subject it has been a good deal

discussed elsewhere in legislative bod
ii iesles in publicpublia assemblies and in the

newspapernewspaper presslessofof the country but
there it has reenbeen mingled with inteinterests
of feelings notverjvery friendfriendlyli to a correct
conclusion here we are in a higher
atmosphere where no passion cancandisdis

the judgment or shake the even
T balance inia which the scales of reason

are held here it is purely a judicial
A question and I1J can speak for nimy col-

leagueslea uesaes as well agas myself when I1isaysay
thatthal we have no thought to suggest
which we do not suppose to bo a fair

element in the strict legal judgment
which you are required to make up j

tnin performing tilethe duty assigned to
mein the case I1 shall necessarily refer

13 to the mere rudiments of constitutional
blaw theiho most common place topics
ff bf history andalid to those plain rules of
justice anand ightright which pervade all our
institutionsinstitution I1 beg your honors to be-
lieve that thisis is not done because I1
think that the court or any member of
it is lesless familiar with these things

athani airiam or lessliss sensible of their
value but simply and only because ac-
cording to my view of the subject there
is absolutely noiio other way of dealing
with it if the fundamental principles
of americanamerleanam rican liberty arearc attacked and
we are driven within the inner walls of
the constitution to defend them we
can repel the assault only with those
same oldoid weapons which our ancestors
used a hundred years ago you must
not think the worse of our armor be-
cause it happens to be old fashioned and
looks a little rusty from long disuse

the case before you presents but a
single point and that an exceedingly
plapiaplainv

in one itit is not inc witwith
anyany of thosehosihosle vexed questions that might
I1bee expected to arise out of a great waryoujou are not called upon to decide what
kind of a rule a military commander
may impose uponn the inhabitants of a
hostile country which he occupies asus a
conqueror or what punishment he may
inflict upon the soldiers of his own
army pror the followers of his campicamp or
atyetvet how he mayway deal with civilians in a

city or other place in a state
of actual biegesiege which liehe isJs required to
defend against a public enemy this
corlcoricontesttest covers no such ground as that
the- men whose acts we complain of
erected themselves intoanto a tribunal for
the trial audand punishment of citizens
who werevere connected in no way what-
ever with the army or navy andthiland this
they did inn the midst of a community
whose social and legal organization had
noverleennevernover been disturbed by any war or ililiiin-
surrection where the courts were wide
open where judicial process was exe-
cuted every day without interruption
and where all tthee civil authorities both
state and national vrem in the filfullfulifil ex-
ercise of ththeireir functions

aymy clients were dragged before thistills
strangetr ngetritribunalbunalbunai
whichch it wouldwould bee mere mockery to
call a trial they were fredred to be
hung the charge against them was
put into writingwhitin and is found on this
record but you willhlll not be able to de-
cipher its meaning the Tela tors were
not accused of treason for no act is im-
puted to them which if true would
comecorne within the definition of that crime
it was not conspiracy under the act of
1861 borallfor allali concerned in this business
must have known that conspiracy was
not a capital lenseoffenseof if the cornilscommis-
sioners werevere able to read english thetheyy
could notabt helpheip but see that it was mademado
punishable even by fine and imprison-
ment only upon condition that the
parties should first be convicted before
a circuit or district court of the
united states the judge advocate
must have meant to charge them with
some offic inse unkunknown to the laws
which he chose to make capital by
legislation of his own and the commis-
sioners were so profoundly ignorant as
to think that the legal innocence of the
partiesartlesarties made no difference in the case
YI1 do not say what sir james mackintosh
said of a similar proceeding that the
trial was a mereamere conspiracy to commit
wilful murder upon three innocent
men the commissioners are not on
trial they are absent and undefended
and they are entitled to thetho benefit of
that charity which presumes them to
be whwhollyoly unacquainted with just prin-
ciples of nnatural justice and quite un-
able to comprehend either the law or
the facts of a criminal cause

keepingkeepin the character of the charges
in mind letyet us come at once to the slinsim-
pletleglesimpiequestion upon which the court be-
elow divided in opinion had the

commissioners jurijurljurisdiction were they
invested with leleaileallegalal authority to try thethu
relatorsrelators and papub them to death for the
offense of which they wereirete accused
wevve answer no and therefore the whole
proceeding from beginbeginningninghing to enden was
utterly null and void on thetele other
hand it is absolutely necessary for
those whomhd oppose us to assert and they
do assert that the commissioners had
complete legal jurisdiction both of the
subject matter and of the parties so
that their judgment upon the law aandn d
the facts is absolutely conclusive and
binding not subject to correction nor
open to inquiinquiryiryery in any court whatever
of these two opposite views you must
adopt oneono or the other for there is no
middle ground on which you can pos-
sibly stand

I1 need not say for it is the law of the
horn books that where a courtcourt what-
ever may be its power in other respects
presumesresumesthasto trylarya man for an offense ofprwhichh 1 1i iit has no righettoright to take judicial
cognizance allail11 its proceedings in that
case are null and void if the party is
acquitted liehe canean notnobplead the acquittal
afterwards in bar of another prosecu-
tion if he is found guilty and sentenc-
ed he is entitled to be rennrelievedeved froinfrom the
punishment if a circuit court of
the united states should undertake to

partyparty forlorniain on enieente clearly with

in theilie eexclusiveclug lveive jurisdiction of the
state courts the judgementjudgement could have
lioho effect if a coucountry court in the in-
terperloror of a state should arrest an outer
of the federal navy try him and order
him to bobe hung for some aaagainstgalust
the law of nations committed upon the
inhighagh seas orin a foreign port nobody
would treat such judgementjudgement otherwise
than with mere aertsderisionlonion the federal
courts havebava jurisdiction to try offenses
against the laws of the united statestates
and the authority loflor the state courts is
confined to the punishment of acts
which are madmade penal by state lawlaws
it follows that where the accusation
docsdoes not amount totd an ottense against
the law ofeither the state or the federal
government no court can have juris-
diction to try it suppose for example
that the judgesjudges of this court should or-
ganize themselveslemiemselves into a tribunal to tryitry
a man for witchcraft or heresy or trea-
son against the confederate statestates of
america would any body say that your
judgment had the least validity

I1 care not therefore whether thetile re
latora were intended to be charged witwithoy
treason or conspiracy or with somegome 01
fentefento of which the law takes no notice
eithereitner oraranyanywayway the men who under-
took to try them hhadad no jurisdiction of
the smatter

nor had they jurisdiction of the
parties it is not intended that this was
a ecasease of impeachment1 or a dasegasecase arising
in thelandtholandthoitholand or naval forces it is elthercither
nothing at all or elsediseeiseltit is nal simple
erimecrime againstagainst the united states com-
mitted by private individuals not in the
public service civil or military per-
sons ststanding in that relation to tilethe
government are answerable fortheforfon the of-
fenses which they may commit only to
the civil courts of thothe country so says
the constitution as we read it and the
act of congress of march 3 1863 whwhichI1 h
was passed with express Tereferenceference 1616
ppersonsemons precisely in the situation of
these men decideeldeclaresapesafes that they liall be
delivered up for trial to the proper civil
authorities

there being no jurisdiction of the
subject matter or of the parties you are
bound to relieve the petitionerspetitioners it is
as much the duty of a judge to protect
the innocent as it is to punish the guilty
suppose that the secretary of some de-
partmentpartment should take it into his head to
establish an ecclesiastical tribunal here
in the city of washington composed of
clergymen organized to convict everyeveny i

body who prays after a fashion incon
sistena with the supposedsupposed safety of the
state ifhe would select members with
aproper regard to the edlumodium
I1 think I1 could insure him a commis-
sion atwouldththatthal would hang every man and
woman who might be brought before if1

but would you
F the judges of the land

stand by and see their sentences ex-
ecuted no you would interpose your
uritwit of 1prohibition your habeas corpus
oraranyany other process that inightmight be at
your colinancommandd between them and their
victims and you would do that for
precisely the reason which requires your
intervention here because rellreilreligiouseriouscylous eer-
rors likeilkei e popoliticali icaiea errors arearc nonot crimes
IVwinchwiach ananybodyy 0 y in tthisis country liashas
jurisdictionn to punish and biZebecauseause ec-
clesiastical commissions like military
commissions are not among the judicial
institutions of this people our fathers
hodg awoago esstcast them both aside amongamong
the of wetife dark nagesea and they
intended that iiwec their ebchildrenlidren shouldshoula
know them only that we might blush
and shudder at the shameless injustice
and the brutal cruelcrueltieserucruelliesties which they
were allowed to perpetraterate in other
times and other countries

but our friends on the other side are
not at all impressed with these views
the brief corresponds exactly with the
doctrines propounded by the attorney
general in a very elaborate official
paper which helie published last july
upon this same subject he then avow-
edriotc it to be his settled and deliberate
opinion that the military might take
and kill trtryY and execute 1 YI use his
own words persons who had no sort of
connection with the army or navy
and though this be done inhi tthehe face of
the open courtscoutts thothe judicial authorities
according to him are utterly powerless
to prevent the slaughter which may
thus be carried on that is the thesis
of the attorney general and his assist-
ant counselorscounselrs are to maintain this day
if they can maintain it with allai the
power of their artful eloquence

wewo on theothertheofotherherhen ll11handand submitgilb mit that a
person not in theth e military or naval ser-
vice

ser
cailcan not be punished at allali untiltil he

has hadbad a fair opeilopen public trial be
forean impimpartial jury in an ordained
and established court to which the
jurisdiction hahas been givel by law to
try him for that odense there
is our proposition between the ground
wevp take and the Wgroundwound they occupy

thilitheresereis and therecathere cancarAVe eebribb comptomcompromiserlie
it Jsis one way or the other

our proposition ought tobe received
asastruetrue without anyan argument to support
ifit because if that or tomecomesome thing pre-
cisely equivalent to it be not a artofour law this iaIs not what weww have alul
ways supposed it tp be a free country
nevertheless I1 tako upon myself thehe
burden of showing atilaillarniatwelnel N not
onionlyonis ththatat it iaIs true butbutt that ifit is irdiid
nmmovablyabirably fixed inid the framework of the
government so that it is utterly im-
possible to detach it without destroying
ahethe whole political structure under
which we live by removing it you
would destroy the lifelire of this nationnationsnationaslonasas
complecompiecompletelylelyiely asis you destroy the
life of an individual by cuttingutting the
heart out of his body I1 proceed tto0 the
proof

iniii the firtfirst place tilethe senseu evident
truth will notjot be denied that
and LpunishmentiI1 of an offenderender against
the Unv

1ii the of ju-
dicial authority that is a kiadofI1bf
authorauthorityity which would be lostst byty being
diffused amonamong the masses of thetiu people
A judge wouldhotd be na every
body else were a judge as he
therefore in every society however rudenude
or lioiloweyer perfect its organorganizationizat 1 n the
ijudicial authority is19 always cocommitted
to thethelithellhanbanaulisaullsd s bfof I1particularjart 1culeular perpersonssonq talibalf0
are trusted to use it wiselyvisely audand wellweli
and their authority is exclusive they
can not share it ath others to choln it
has notkot been committed where thenihen
is the judicial power in this couilcountrytry
who are the depositariesdepositaries of it here
the federal constitution answers that
question inan very plain words by de-
claring that the judicial power of the
united states shallieshallshail be vested in aneone
supreme court anddud in such inferior
courts as conCoDcongressgress may from timetimi to
time ordain audand establish congress
has from time to time ordained and
established certain inferior courts and
in them together with the one rhe
court to which they are subordinateIs
vested all the judicial power properly
so called which the United States couldaoud
legally exercise that was the com-
pactpact made with the general govern-
ment a0101 the time it was created the
states and the people agreed to bestow
upon tthathat Governgovernmentmentaa certain portion
ofor tthehe judicijudicialil power which otherwise
would have remained in their own
hands but gave it on asolemn trust and
coupled the grant of it empressexpress
condition that it should never be used
in any way but one that is19 by means
of ordained and established courts anykny
person therefore who undertakes to
excleexcieexerciselseise judicial power inhf any other
way not only violates the law of the
land but he treacherously tramples
upon the mostmoa important part of that
sacred covenant which holds these
states together

may itlt please your honors you kuknowaw

and I1 know and everybody else knows
that it was the intentionof the men
who founded this republic itoto putteeput the
life liberty and property of every per-
son in it under the protection of a regu-
lar and permanent judiciary separate
apart distinct from all other branches
orof ththei Ggovernmentovernment wwhosehose sole and ex-
clusiveca us N lc business it should be to distri-
butejjusticejustice among the people according
to tiethet wants and needs of eacheach indi-
vidual it was to consist of courts
always open to the complaint of the
injured anandd always ready to hear
criminal accusations when founded upon
proprobablebib cause surrounded with all the
inaiuamachineryc i 11erycry necessary for the investsinvestiga-
tion

a
of truth and cloclothedthel with basuffi-

cient power to carry their decrees into
execution in these courts it waswaa ex-
pected that judges would sit whowilo would
be upright honest and sobertober men
learned in the laws of their country
and lovers of justleejustice from the habitual
practice of that virtue 1 independent be-
cause their salaries could not bobe reduced
and free from party passion because
theirtenure of alice was for life alt-
houghthou h this would place them above
the clamorsclamors of the mereinere mob and be-
yond the reach of executive influence
it was not intended that they should bobe
wholly irresponsible for any willful
or corrupt violation of their duty they
are liable to be impeached and they
cannot escape the control of alian en-
lightened public opinion for they must
sit with open doors listen to full dis-
cussioncussion and give satisfactory reirehans
for the judgments they pronounce in
ordinary tranquil times the citizen
might feeleoleel himself safeeafe under a judicial
systems stem so organizedzed i

but our wise forefathers knew tuatthatt
trairatranquilitynailisilftyawasI1 s not to beife always antici-
patedpa to in a republic the spirit of afreeadree
people is often turbulent they expect-
edL d that strife would rise between classes
and sections and even civil war mightiffatcome and they supposed that in susuehsuchch
times judges themselves might fiotriot be


