
TwoewomBCE ide S ea ea T COSTE ewt sr merser
REMARKS

by Sesenatorsnatora taurmanTiurman bayardbayardi
carpenter and ewartstewartSf on the
ufahutah MUbeuf in the senate febFeb 26

1873

mrair thurman I1 move to amend
section eighteen page 25 by inin-
serting after the word process
iiiin line elevenJ these words

and a writ of error from the supreme
court of thetho united states to thothe supreme
court of the territory shall lie in criminal
cases where the accused shall have been
sentenced to capital punishment or to
imprisonment for six months or upward
or to pay a fineffninefine of 1030 or upward such
writ Uto be applied for by the person or
persons convicted

mrair frelinFrelinghuysenhuyben I1 should
have no objection toi that amend-
ment so far as it relates to capital
offences but I1 think it is carrying
it too far when you apply it to all
criminal proceedings it would
embarrass very much the criminal
proceedings Thesejudges are ap-
pointed by the president and con-
firmed by the senate and we cer-
tainly can trust them in the ordin-
ary prosecution of criminal juris-
prudence of that territory so far
as it related to capital offences I1
would not object to the amend-
ment

air thurman I1 am glad to hear
the senator say that he agrees to it
inini the case of capital punishment
but that is notnt going far enough
the questions likely to arise upon
which there ought to be the ddeci-
sion

ecieelI
1

of the supreme court of the
united states will very seldom be
cases in which the punishment is
capital 1I1 hallhailhave sought to restrict
this amendment to cases in which
the punishment is of great severity
where it is either capital or impris-
onment of six months or more or
a fine of a thousand dollardollars or more
if there ought to be a greater safe-
guard than that or some greater
restriction than that let it be made
but do not restrict it enteentirelyrely to
cases wherein thetho punishment is
capital if you think it ought to be
where the punishment is impris-
onment for a year or more so
amend it if it ought to be where
the fine is 2000 or more so amend
it but do not limit it entirely to
capital offences

my sole object is that there may
bbee in regard to questquestionsionsious that every
one can see deserve the most im-
partial and enlightened considera-
tion a decision byaby a tribunal wholly
removed from all local influences
pascpasspassionsdomdow interestinterests beorsToror prejudices a
decision by a tribunal whose action
will command universal respect and
acquiescence in that territory we
cannot conceal it from ourselves
we know it to be so that in that
territory there have been judges
who have been rather remarkable
for a spirit of persecution than for
a spirit of enlightened and impar-
tial administration of the law
there may be such in the future
there is a conflict there nine
tenthtenths of that community belong to
the mormon church barely one
tenth of them are what are therethere
called gentiles it is of the utmost
consequence that the administra-
tion of the law shall be such as to
command not simply the obedience
but the respect of the peopleeople of that
great territory and I1 do0 think that
nothing would tend more to secure
for the laws a faithful observance
and to prprocure0cure for them a sincere
respect than to allow caseseases to come
up to the supreme court of the
united states under reasonable res-
trictions emd thus obtain the de-
cision of at high tribunal odtheof the
last resor

one word more and I1 am done
mrair president there is nothing in
this world so dangerous as unres-
trained power and judges are but
men an unrestrained power in a
judge maybemay be abused just as much
as unrestrained power in a legisla-
tor or in any other individual the
judge in utah acts under no higher
sanction than members of congresscongres
or members ofofaa legislature every
officer in the united states takes an
oath and an oath just as stringent
just as binding on his conscience as
the oath taken by the judge in
utah but we knowlinow that unre-
strained power is always dangerous
now if you will give to the su-
preme judicial tribunal of thegeineunionnion a power to revise the decis-
ions of these inferior courts it will
operate as a salutary restraint upon
them and make them cautious how
they decide causes between man
and manmaii or between the public
and thoethoc who aroare brought before
4theraohern changedcharged with ofoffenses agagainst
thetile law I1 think every considera-
tion teachestoadies usits that woive ought un

der proper limitation to allow an
appeal in the last resort to that
highest judicial tribunal in the
land which iswholly frelfreee from any
bias from any local feelinging preju-
dice or interest and the high char-
acter of whose members is a sanc-
tion and an assurance that itsite de-
cision will be precisely according to
law

mrair frelan huysen I1 move to
amend the amendment by striking
out all after the words capital pun-
ishmentish ment ai

the senator from ohio says that
unrestrained power is dangerous
that is true sir but in this terri-
tory the judges are nominated by
the president and confirmed by
the senate they are our own aap-
pointees

ap
pointees

mrair bayard I1 was about to ask
the honorable senator from new
jersey whether this law being ap-
plied to a territory was not neces-
sarily a temporary act and made for
a period filled with difficulty becu
iarylary so and therefore requiring in

some degree I1 will not term it spe-
cial legislation but legislation
adapted for the peculiar and un-
happy condition of affairs in which
that portion of the country is found
I1 do not knowanuw what is the value of
this amendment if it be restrained
to merely capital caseease becabecausekisetise I1
am not aware of any capital cascares
that could occur under the provis
ions of this act but I1 think there
was much force in the suggestions
of the Senator from ohio and I1 wish
they would have effect upon the
senator from new jersey and others
interested in the passage of this
bill

considering the peculiar condi-
tion of ammaffmairsaffairs of this people that the
law necessarily is but for a time be-
cause this region now a territerritorytory
will probably become by the influx

i of people a state and when it Is a
state these offences against domes-
tic affairs will necessarily pass un-
der the entcontrolrolroi of state law and the
united states will be absolved from
all care of such offences if such
there should then be I1 ask whether
it would not tend to a more careful
and wiser and more conservative
and merciful administration of the
powers given under this act iff the
judges who impose these beavheavyy pen
altieci knew that thele was a court
capable of revisingC errors which
they mgmighth t commitit the mere
pride of 1professionprofrofesesslenessienscomaln the simple ques-
tion of thetue ddoubt0ab t of bbeinging overrul-
ed is a restraint our theory is to
have restraints cheekschecks and balances
upon power whether judicial or
othotherwiseerwise and they form one great
part of the philosophy of our sys-
tem and why I1 ask may not that
well be applied to this adact I1 do not
think there can be any capital ca-
ses under this act and I1 am sure the
senator from new jersey would de-
sire to see the judgments of this
court exercised under a sense of re-
sponsibilityasability and restrained power
which certainly would be more ef-
fective if they knew that theirthel judg-
ments were capable of revision and
of being passed upon in the event
of error

nay more than that there is as I1
have said a veryavery peculiar condition
of annaffaffairshIrsbirs of sentiment in thatat coun-
try in which what may seem to us
law may not be to them justice and
equity your punishments after
all if they are to be effective are
not to be administered in the spirit
orvof vengeanceengeanceanee but forthefor the purposes
of inhibition and example hu-
man punishments can navehave no
sanction except they are simply for
example they have no sanction if
they are for purposes of vengeance
alone therefore surely it is better
in the anomalous condition of af-
fairs for which you are proposing
wisely or perhaps not wisely
at this time positively to legis-
late that you should at leastleast
impose some limitation upon the
highZ penal powers given by your
law to a jjudiciaryciaryclary not the choicecholee
of the people of the territory in
whose selection they have no voice
remember it is not like the judi-
ciary of a state in whose selection
the people have a choice but it is
thetiie selection of judges to sit in
judgment over the highest rights of
person and property and those who
are to be affects by them have no
power inla the selection of those who
are to judge them it is not like
the case of newjersey or delaware
we need no writ of error there be-
cause there is a question of choice
but I1 submit in all thetheseso matters
which you are now confiding to a
federal tribunal matters of life
and death protecting the person
and property of the citizen the
general police regulation is coneonconfidedaided
to the state and state tribunals
alanealone can zantZIntentertainertain thesethese questions

I1

and state tribunals are selected by
the people of the state who havehaveaa
voice arthe choice of those whowelo
shall judge them I1 I1

but now you are dealing withith a
territory you are making laws to
be executed by a class of magis-
trates in whose choicecholee the people
have no voleevoice whatever and Isisi it
not wise and just in tlethethe peculiar
condition of strangely varlvarivariantnt senti-
ment in which youxou nindfind this popu-
lation you shallshail impress upon
your judges the fact that when
they do administer law there shall
be a tribunal to sit in error upon
the defects which they may create
I1 submit that this is not a parallel
to the case of a state it is not
paraparallelliei to thetile case of a people who
barobarere to be judgedby judges of their
own choice checks and balances
upon judgments are wise for the
judgment of men is frail it should
be carefully exercised and there
never was a condition of affairs in
this country or perhaps in any oth-
er when blowslow judgment and careful
consideration were more necessary
for the peculiar class of oflensesoffenses
which thisthia bill is intended to pun-
ish they ararg not evil in them-
selves they are simply evil be-
causecauseyoeroar statute prohibits them
you create the oflense you created
the judge you give thethe people to
be affected no power to choose their
judge and therefore I1 say it be-
hooves you that you should give
every chance for a revision of an
inaccurate or an unjust sentence

mrair thurman A few wordsworm in
reply to the senator from neneww jer-
sey the senatorbenator says that else-
where there is no appeal by way of
writ of error to the supreme court
that is truetruie sir and I1 think it is a
disgrace to our laws that it is so
upon any property question arising
under the constitution and laws of
the united states where the
amount of property involved is of
the value of 2000 or more the
cause may be taken to the supreme
court of the united states for de-
cisioncialoni but upon the sentence of
one single man Aa district judgeudgeoge of
the I1united states whom tthee sena-
tor from new jersey would not em-
ploy if he were at thabarthe bar to collect
a note and there are such in
this republic a man may be sen-
tenced to death and there is no op-
portunityportunity to review that decision

mr sherman the inquiry I1
make of my colleague ifir he will
allow me is whether in the territ-
ories there is not a writ dfof error al-
ways from the ijudge who presides
at the trial to the supreme court of
thetild territory

mrair thurnthurmandan oh yes to the
supreme court of the territory but
how is that supreme court consti-
tuted

mrair sherman then it must re-
quire three judges to concur in the
sentence

mrair thurman how is that su-
preme court constituted the dis-
trict courts are held by the mem-
bers of the supreme court A sin

le judge of the supreme court
fieldloldloid a district court

but again the senator frooromfromm new
jersey says that these judges aarere
nominated by the president and
concouconfirmedfirmed by the senate ay sir
they are but does not the senator
know full well for he belongs to
judiciarythe committee the troubietrouble
we have had to obtain men fit to
holdhoid judicial station not simply in
the territories but in the states
does he not know what difficulty
we have had at thisthis very session to
determine who should beabenbe a judge in
utah territory I1 can speak no
more plainly becauseI1 cannot speak
of our proceedings inin executive
session butwillbut aliiwilleill he tell me that the
fact that thejudge is nominated bbyy
the president and confirmed by
the senate is any sufficient guaran-
tee that there will be no error in
his decision no sir that will not
do

again ilclicheayssays there is danger of
overloading the supreme court of
the united states sir if we are
to protect that court from having
excess of business we had better
begin at somesomo other end of its cal-
endar we had better curtail its
jurisdiction somewhat in civil
causes in order that it may have
time to decide the criminal cases
that ought properly to be brought
before itit I1 have in my mind now
some laws that have been enacted
by congress the proceedings under
which deserve to be considered by
the supreme court af the united
states and ought to bavohave been re-
viewedvie wed by that court but of which
you give to that court the court of
last resort to decide upon the high-
est constitutional questions inill the
land no jurisdiction whatsoeverscover

but sir I1 do not proposeawtto go
into a general review of the I1law on
this subject on this bill andagid correct
the defects that I1 consider to exist
in it forthieporfor thetho reasons stated by
my friend from delavDelaidelawareeareyare peculiar
to this case I1 ask that in this case
there may be this appeal to ththe0
supreme court although I1 should
very much like to see when there
pastimewaswaa time to take it up and prepare
a proper code on the subsubjectdeptjept the
judiciary committee report to the
senate a proper bill allowing a writ
of error from the supreme court of
the united states in certain crimi-
nal cases not simply to the su
preme court of utah but to every

i federal tribunal that has criminal
jurisdiction throughout the whole
length and breadth of the republic
I1 propose nonothingthing of that kind now
I1 propose simply to deal with the
matter that lffiff now before us and
for the peculiar reasons mentioned
by my friend from delaware I1
hope the senate maybemay be disposed to
allow this appeal to exist

mrair carpenter mr president I1
entirely concur with the senator
from ohio and the senator from
delaware upon the particular sub-
ject that they have discussed

itI1 tletieIs as the senator from ohio has well
saidbald a shame that a man can be tried for
his life IL a district court of the united

a before a single judge and have no
writ of error to auy other tribunal A
district judge may be the best manmark in the
world hes lot expected to be the great-
est man in the world youyoa shutabut the door
upon superior professional attainments
whwhenen you fix the salary at or
and then when we come here and ask you
to increase the salary you sayeay oh that
will not do 1 these di judges do not
amount to anything 11 they will never
make very great men while good lawyers
can make and a
year at their profession and you pay I1only lor the services of a district
judge and yet in every state of this union
ulenluen may be tried for violation of federal
law and sentenced to death by the deter-
minationmination of one such judge

if you punish offenses you mutmust give the
federal machinery torfor trw and you disre-
gard your dutyduly when you do not give all the
saiesatesafeguardsguards which the constitution contem-
plates in iMiaclimiacrc imla I1 trials

now let me come to this case before us
fforsoror a moment here we havehavo a most pain-
ful condition of things to deal with I1 have
assentedabsented in the judiciary committee tdtov

I1most of the provisions otof this bill I1 do now
concur heartily in the most of them and
yet it Is impossible not to see that this bellmaybillbili may
work injustice I111L is ImpoimpossiblesIblesibie to shut our
ei es to facts which all the world know I1
am no apologist torfor polygamy I1 am no ad-
vocate torfor mormonismAlormonism andaud yet that condlcondi
lioullou ot things has been tolerated and has
grown up under the eye otof this govern
menty andauci in a measure under its approba-
tion at all events with its consent audand ac-
quiescence and brigham young at a time
when he had fourteen wives I1 think was
corninnominatedted by the president otof the united
states and confirmed by the senate
to be governor of the territory of
utah the senator from indianaludiana
showed todayto day conclusively that under the
statutes of the territory which were iniq
force because not disapproved of by con-
gressad ass jolypolygamygamy was a legal institution in
that territory for some tentea or twelve
yearsears it iballis allali very easy to say that poly-
gamy isls wrong that the condition of things
there must be corrected because it is a re-
proachch to our civilization at the same time
itisit is not quite so easyeasy to determine just
what ought to bedonebe done
thetha mormonscormons havehard committed many

crimes it is said and I1 believe they have
they have taxed the patience of the people
of the united states it is said and I1 believe
they have it maybemaybomay be thattiethat the day ut ven
rancegance has come and yet mr president
whennI am balledcalled upon to contemplate a
day of vengeance on any people I1 am al-ways inclined to hesitate and consider well
the grounds upon which retribution is to
be decreed

the excitement which war brings arouses
those feelings in human nature which re-
spond to the drum and fitefife and wowe may
proceedeed without relenting to exterminate
ourouroerocenenemiesemles but when it comes to a case
like this where yoliyou are to deal with men
womenmen and children and your laws kustmust
reareachch the youngesty child in that
ty the tactfact that the mormonscormons have com-
mitted great crimes the fact that th-y are
outraging our eh the facttact that the
day of reckoning has come only lays upon
us a deeper obligation to see to it that it we
draw thetho sword and wield it we do so with
forbearance and charicharlcharitycharitatv

mr bayard my friend forgets that the
law knows no vengeance its purpose is jus-
tice

mr carpenter I1 am not certain that I1
am forgetful on that point I1 have seen
somgoms acts of vengeance committed under
the forms of law and I1 do not expect to
see a community so perfect nnorr an adminis-
tration of justice so entirely above criti-
cism as to bring itA within thothe theory to
which the senator from delaware has so
happily alluded

here are men with a plurality ofot wiveswires
andnd children to correspond ifit wowe inter-
fere rudely and tear up these relations and
scatter that people abroad what is to be
the result what is to become of those
wiveswires and what iaolalIs to become of thosechil-
dren it does not require any very close
thought to see what must be their fate

I1 am not criticisingcriticizingcriticisingissing the billat all in ththeseese
remarks I1 think it has been prepared sub-
stantiallyly with this view while it does not
indorse the condition of things there it dees
not propose to interfere with itsit and the
provisions which are deemed essential to
procure conviction for polygamy in that
territory are confined a I1 think they
should be entirely to the futuatutu re the past
this bill does not protect nor does it on its
face condemn it

and yet mrnir president we do know the
fact that the judges of that territory to
damare under the impression that are
commissioned0mm Issstoned p I1 do not say by the govern-
mentcaentorof the united states but by that
higher power which rules hothe universe to
extirpate mormonism and polygamy in that
territory thetho chief justice of that court
entered lian thisthid crusade andanil was

brought up standing by the decision
otof the supreme court which wiwipeded
0out11 t everything that he had done applica-
tion

i

fi0n Is now made to us lorfor the purpose otof I1

strengthening weinthem jnin that purpurpose andband
while the judiciary committee havebavenav e drawn
a bill as carefully guarded as it lais possible
to betbe a bill whichh on its face Is buentirely
fair which itif it could be administered by
high minded impartial judges would bobe
unexceptional in every particular yet we
cannot shut our eyes to the fact that this
law empowers that court as it Is constituted
and with the theories and opinions which
its judges entertain to go on administering
the law upon the condition of things there
existing and that injusticemay be done

well sirysir I1 am not objecting I1 am not
going lo10to vote against this bill Attheat same
time I1 do go forward in the matterli with
great reluctance because I1 tearfear that from
the best of motives and with the greatest
cautiontion and prudence that it Is possible to
exercise we may do more harm than good
we may do more injustice than justice we
may punish more innocent people than
guilty persons

I1 would throw around the proceedings un-
der this law every possible safeguard I1
would give these mriemrlepeople this right of appeal
I1 dodd not speak partparticularlyC of the precise
limits fixed by the amendment perhaps
imprisonment sortor six months Ala too small a
finefint of lowloo1000 may be too small iyerIlerperhapshaps
appeal should only be allowed Incasein caseseasessossorof
imprisonment for two or three yeyearsarsandand a
fineflue of awo sir I1 would not exclude eve-
ry man p for primecrimeculma from theright
of being beard in the supreme tribunal of
the land itif these men are tried there they
are to be tried for violating the act of con-
gress and the judicial power withwith ebesuthe su-
preme tribunal at its head sauldshould be au-
thorizedzed to reach totd hearbear and totb determine
all those causes
letliet me say again lam not criticisingcriticizingcriticising I1

anybody I1 believe I1 know that the mem-
bers of the judiciary committee feel the
embarrassment as much aaas I1 doanddoydop and areas
anxious as I1 am to do nothing which can by
any possibility be perverted to an end of in-
justice andhud rbI1 ellevebelieve they would cheerfully
accept any amendment which ttheyhey thought
would throw additional safeguards around
this bill audand it seems to me that giving this
right of appeal is one of those safeguards

mr stewart mr president the ppre-
cise

re
difficulty that harhas embarrassed the

administration ofaofjusticejustleeustice in the territories
forthefor the last twenty years 16s suggested bby
this amendment and upon this point I1
have made observation for a ionions time it
isa not the territory of utah alone but all
the territories that need an appeal where-
in their causescaused caucan be heardbeard from the sup-
reme court that laA provided under your
organic acts

ainair a judge jqjil a territory cannot
he a very great man three thousand
dollars will not support a judge and his
family in anykny one of the territories I1 care
ilotnot how economical he may live at any
rate in one of the mining interior terri
tonestories three thousand dollars will not
procure legal talenttaint off sufficient capacity
to hear and determine the causes that
ordinarily come before those courts

now this amendment proposes to allow
appeappealsalbalt and writs of error to the supreme
court of the united states that ouidwould
be the most desirable thing imaginable in
both civil and eniepicriminalminalminai cases if it wewerere
possible I1 should be glad to yotevote for
this ainarnamendamenaend ment I1it the possible
I1hutbutut from utah alonea appeals will
comerome up and writs of error to occupy the
entire time of the supreme court of the
united states it is simply ontout otof the
question

then aacainagainmin that court Is behind now
nearly faur years and ann appeal intn avi

criminal casocase which has to abide fonnfour
years for determination IsI1 always a denial
ofor right practically impossi-
ble

I1

it is gunjunjustmstmat to the alleged criminal
unjust to other litigants and anjuunjust1st tto
thethet government some other means must
he adopted I1 deny that the constitu-
tion of the united states provides oeor

lo10 every man in the territories
the right of appeal to the supreme court
or the united states it is true the con-
stitutionution there shall bebd one supreme
court ac betitbatitsashas heenbeen repeatedly de-
cided by the supreme court of the united
states thatthac the territoriesflesiles do not come
under those provIprovisionsprovisionslonbionh of the constitu-
tion providprovidingn fora supreme court theythey
anani governed bytry coicolcongressi ams under its power
to deaildeallwith the territories and thetho courts
are territorial courts

this country can afford however and it
must albord itif ilft is going to deal with a
subject as grave as this to give
the people of this terlTeriterritorytory a rea-
sonable right of appeal such a
right of appeal ada can hebe used such a right
of appeal as can hebe rspeedy ioso
abnotas not to bo a denial of justice and there
is no other way to do that exexceptept to create
a court of appeal 1 assisted on a former
occasionoccasiou in preparing a proposition to
that effect which has been before the
house of which I1 ask to
havebave read and which ashillI1 shall propose as a
substitute for this I1 do not like hastyhary
lelegislationgislatlon tutbutjut I1 do believe tbthatatthethe right
of appeal foto have a case determined by a
court of higher jurisdiction than those
now organized in the territories Is but
just

this proppropositionaltion is to appoint three cir-
cuit judges for the nine territories
I1 have not reduced the number of
district judges because that would
be a matter of too much labor
but it can be reduced so as to save
moremord andaind the supreme courts ofbf cheterthe terr-
itoriesI1 ri might be dispenseddis cosed with altogether
and anari appeal taken directly to the circuit
court that would give youmou thredthree judges
who wouldgould be on a par with the circuit
judges of the united states and that
would be as high a court of jurisdiction as
exists in the states for the determination
of like questions andana their questions
whichch might go up to the circuit courts
might also go to the supreme court of thothe
united states

now I1 tell you that inili ater territories
judges with a year eliotbaiot the class
of men with whom these important inter-
ests can be trusted I1 hayehave nothing to say
ahoutbout the judges of utahU tahtab
theyy arearc zealous in theirthein workvorku ork but tho

is4 wrong thythey arearc too poorly
lupaldd anandd all judgesadgesj in the territories aroaw


