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REMARKS

By Senators Thurman, Bayard,
Carpenter, and Stewart, on the
Utah Bill, in the Senate. Feb, 28,
1878.

Mr. Thurman. I move toamend
gsection eighteen, page 25, by in-
serting
in line eleven, these words:

And a writ of error from the Supreme
Court of the United States to the supreme
court of the Territory shall lie in eriminal
cases where the accused shall have been
sentenced to capital punishment, or to
imprisonment for six months orupward,
or to pay a fineof §1,000 or upward, such
writ to be applied for by the person or
persons convicted.

Mr. Frelinghuysen. I should
have no ubject?un to that amend-
ment so far as it relates to capital
oftences; but I think it is carrying
it too far when you apply it to all
criminal proceedings. It would
embarrass very much the eriminal
proceedings. These judges are ap-
pointed by the President and con-
firmed by the Senate, and we cer-
tainly can trust them in the ordin-
ary prosecution of eriminal juris-
prudence of that Territory. So far
as it relates to capital offences, I
would not object to the amend-
ment.

Mr, Thurman. I am glad to hear
the Senator say that he agrees to it
1n the case of ecapital punishment,
but that is nut going far enough.
The questions likely to arise upon
which there ought to be the deci-
sion of the Supreme Court of the
United States will very seldom be
cases in which_the punishmext is
capital. I havé sought to restrict
this amendment to cases in which
the punishment is of great severity,
where it is either capital or impris-
onment of six months or more, or
a fine of a thousand dollars or more.
1f there ought to be a greater safe-
guard than that, or some greater
restriction than that, let it be made;
but do not restrict it enterely to
cases wherein the punishment is
capital. If you think itought to be
where the punishment is impris-
onment for a year or more, so
amend it; if it ought to be where
the fine is $2,000 or more, so amend
it, but do not limit it entirely to
capital oflfences.

My sole object is that there may
be, in regard to questions that every
one can see deserve the most im-
partial and enlightened considera-
tion, a decision by a tribunal wholly
removed from all local influences,
sassiunf;, interestsj'or prejudices; a

ecision by a tribunal whose action
will command universal respect and
acquiescence in that Territory. We
cannot conceal it from ourselves,
we know it to be so, that in that
Territory there have been judges
who have been rather remarkable
for a spirit of persecution than for
a spirit of enlightened and impar-
tial administration of the law.
There may be such in the future.
There is a conflict there. Nine-
tenths of that community belong to
the Mormon Church. Barely one-
tenth of them are what are there
called Gentiles. It isof the utmost
consequence that the administra-
tion of the law shall be such as to
command not simply the obedience
but the respect of the people of that
great Territory; and I do think that
nothing would tend more to secure
for the laws a faithful observance,
and to procure for them a sincere
respect,-than to allow cases to come
up to the Supreme Court of the
United States under reasonable res-
trictions, and thus obtain the de-
cision of that high tribunal of the
last resorh

One word more, and I am done.
Mr. President, there is nothing in
this world so dsngerous as unres-
trained power, and judges are but
men. An unrestrained power in a
judge may be abused justas much
as unrestrained power in a legisla-
tor, or in any other individual. The
judge in Utah acts under no higher
sanction than members of Congress,
or members ofa Legislature. very
officer in the United States takes an
oath, and an oath just as_stringent,
just as binding on his conscience as
the oath taken by the judge in
Utah. But we know that unre-
strained power isalways dangerous.
Now, if you will give to the su-
%reme judicial tribunal of the

nion a power to revise the decis-
ions of these inferior courts, it will
nlperate as a salutary restraint upon
them and make them cautious how
they decide causes between man
and man, or between the public
and those who are brought before
them charged with offenses ao#inst |
the law. 1 think every considera-
tion teaches us that we ought, un-

after the word ‘‘process,” |

der proper limitation, to allow an
appeal in the last resort to tnat
highest judicial tribunal in the
land which iswholly free from any
bias, from any local feeling, preju-
dice, or interest, and the high char-
acter of whose members isa sane-
tion and an assurance that its de-
cision will be precisely according to
law.

Mr. Frelinghuysen. I move to
amend the amendment by striking
out all after the words “capital pun-
ishment.”

The Senator from Ohio says that
unrestrained wer is dangerous.
That is true, sir; but in this Terri-
tory the ju&gﬁs are nominated by
the President, and confirmed by
the Senate. They are our own ap-
Point’eeﬂ. % * * . * +*

Mr. Bayard. I wasabout to ask
the honorable_ Senator from New
Jersey whether this law being ap-
plied to a Territory was not neces-
sarily a temporary act and made for
a period filled with difficulty, pecu
liarly so, and therefore requiring in
some degree, I will not term it s
cial legislation, but legislation
adapted for the peculiar and un-
happy condition of affairs in which
that portion of the country is found.
I do not know what is the value of
this amendment if it be restrained
to merely capital cases, because 1
am not aware of any capital cases
that could occur under the provis
ions of this act; but I think there
was much force in the suggestions
of the Senatorfrom Ohio and I wish
they would have effect upon the
Senator from New Jersey and others
Lq{ﬂlemsted in the passage of this
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Considering the peculiar condi-
tion of affairs of this people, that the
law necessarily is but for a time, be-
cause this region now a Territory
will probably become by the influx
of people a State, and when it is a
State these offences against domes-
tic affairs will necessarily un-
der the cuntrol of State Jaw, and the
United States will be absolved from
all care of such offences, if such
there should then be, I ask whether
it would not tend to a more careful
and wiser and more conservative
and merciful administration of the
powers given under this act, if the
judges who impose these heavy pen-
alties knew that theie was a court
capable of revising errors which
they might commit? The mere
pride of professien, the simple ques-
tion of tle doubt of being overrul-
ed, is a restraint. Our theory is to
have restraints, checksand balances
upon power, whether judicial or
otherwise, and they form one great
part of the philosophy of our sys-
tem; and why. I ask, may not that
well be applied to this act? I do not
think there can be any capital ca-
ses under this act, and [ am sure the
Senator from New Jersey would de-
sire to see the judgments of this
court exercised under a sense of re-
sponsibility and restrained power,
which certainly would be more ef-
fective if they knew that their judg-
ments were capable of revision and
of being passed upon in the event
of error.

Nay, more than that, thereisasl
have said a very peculiar condition
of aflairs, of sentiment in that coun-
try, in which what may seem to us
law may not be to them justice and

uity. Your punishments, after
all, if they are to be effective, are
not to be administered in the spirit
of vengeance, but for the purposes
of inhibition and example. Hu-
man punishments ecan have no
sanction except they are simply for
example; they have no sanction if
they are for purposes of vengeance
alone. Therefore, surely it is better
in the anomalous condition of af-
fairs for which you are proposing
wisely, or perhaps not wisely,
at this time positively to legis-
late, that you should at least
impose some limitation upon the
high penal powers given by your
law to a judiciary, not the choice
of the people of the Territory, in
whose selection they have no voice.
Remember, it is not like the judi-
ciary of a State in whose selection
the people have a choice; but it is
the selection of judges to sit in
judgment over the highest rights of
person and property, and those who
are to be aflfectd by them have no
power in the selection of those who
are to judge them. It is not like
the case of New Jersey or Delaware.
We need no writ of error there, be-
cause there is a question of choice.
But I submit, in all these matters
which you are now confiding to a
Federal tribunal, matters of life
and death, protecting the person
and property of the citizen, the
general police regulation is confided |
to the State, and State tribunals

and State tribunals are selected by
the people of the State who have a
voice in the choice of those who
shall judge them. - ek
But now you are dealing with a
Territory; you are making laws to
be executed by a class of magis-
trates in whose choice the (f;eople
have no voice whatever; and is it
not wise and just in the peculiar
condition of strangely variant senti-
ment in which you find this popu-
lation #hat you shall imgreaﬂ ugon
your jud the fact that when
they do administer law there shall
be a tribunal to sit in error upon
the defects which they may create?
I submit that thisis not a parallel
to the case of a State. It is not
parallel to the case of a people who
are to be judged by judges of their
own choice. Checks and balances
upon judgments are wise, for the
udgment of men is frail; it should
carefully exercised; and there
never was a condition of affairs in
this country or perhaps in any oth-
er when slow judgment and careful
consideration were more necessary
for the uliar class of offenses
which th
ish. Thg:l;' are not evil in them-
selves. They are simply evil be-
cause yoer statute prohibits them.
You create the offense; you ereated
the judge; you give ti]a people to
be aflected no power to choose their
judge; and therefore I say it be-
'}vaes you that you should give
every chance for a revision of an
inaecurate or an unjust sentence.
Mr. Thurman. A few words in
reply to the Senator from New Jer-

EEE. The Senator says that else-
where there is no appeal by way of
writ of error to the Supreme Court.
That is true, sir; and 1 think it is a
disgrace to our laws that it is so.
Upon any property question arising
under the Constitution and laws of
the United States, where the
amount of property involved is of

cause may be taken to the Supreme
Court of the United States for de-
cision; but upon the sentence of
one single man a district judge of
the United States, whom the Sena-
tor from New Jersey would not em-
ploy if he were at the bar to collect
a $500 note, (and there are such in
this republic,) a man may be sen-
tenced to death, dnd there is no op-
portunity to review that decision.

Mr. Sherman. The inquiry I
make of my colleague, if he will
allow me, is whether in the Terri-
tories there is not a writ ef error al-
ways from the judge who preaidesF
at the trial to the supreme court of
the Territory ? _ |

Mr. Thurnian. Oh, yes, to the
supreme court of the Territory; but
how is that supreme eourt consti-
tuted ?

Mr. Sherman. Then it must re-

quire three judges to concur in the |

sentence.

Mr. Thurman. How is that su-
preme court constituted ?
trict courts are held by the mem- |
bers of the supreme court. A sin-

le judge of the supreme eourt
10lds a district court. {
* % * = *

But again, the Senator from New

Jersey says that these judges are

‘nominated by the President and

coufirmed by the Senate. Ay, sir,
they are; but does not the Senator
know full well, for he belongs to
theJudiciaryCommittee,the trouble
we have had to obtain men fit to
hold judicial station not simply in
the Territories but in the States?
Does he not know what difficulty
we have had at this very session to
determine who should be a judge in
Utah Territory? I can speak no
more plainly because I cannot speak
of our proceedings in executive
session; but will he tell me that the
fact that the judge is nominated by
the President and confirmed by
the Senate is any sufficient guaran-
tee that there will be no error in
his decision? No, sir, that will not
do.

Again, he says there is danger of
overloading the Supreme Court of
the United States. Sir, if we are
to protect that court from having
excess of business, we had better
begin at some other end of its Cal-
endar; we had better curtail its
jurisdiction somewhat in civil
causes, in order that it may have
time te decide the criminal cases
that ought properly to be brought
before it. I have in my mind now
some laws that have been enacted
by Congress, the proceedings under
which deserve to be considered by
the Supreme Court of the United
States, and ought to have been re-
viewed by that court; but of which

alene can entertain these questions,

you give to that court, the court of
last re=zort to decide upon the high-
est constitutional questions in the

-

bill is intended to pun-{from Ohio and the Senator from

the walue of $2,000 or more, the |

| eves to racts which all the world know.

The diﬂ- | what o
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But, sir, I do not pro
into a general review of the law on
this subjeet on this bill and correct
the defects that I censider to exist
in it. For the reasons stated by
my friend from Delaware, peculiar
to this ease, I ask that in this case
there may be this appea
Supreme Court. Although I should
very much like to see, when there
was time to take it up and prepare
a proper code on the subject, the
Judiciary Committee report to the
Senate a proper bill allowing a writ
of error from the Supreme Court of
the United States in certain crimi-
nal cases, not simply to the su-

reme court of Utah, but to every

ederal tribunal that has ceriminal
jurisdietion throughout the whole
length and breadth of the Republic,
I propose nothing of that kind now.
I propose simply to deal with the
matter that is now before us! and
for the peculiar reasons mentioned
by my friend from Delaware. I
hope the Senate may be disposed to
allow this appeal to exist.

Mr. Carpenter. Mr. President. I
entirely concur with the Senator

Delaware upon the particular sub-
ject that they have discussed. * * *

It is, as the Senator from Ohio has well

gsaid, a shame that 4 man can be tried for
his life iz. & district court of the United
States beforea single jundge and have no
writ of error to auy other tribunal. A
district judge may be the best man in the
world; he is Lot expected 1o be the great-
est man in the world. You shut the door
upon superior profesgional attainments
when you tix the salary at $3,000 or $3,500,
and then, when we come hereand ask you
to increase Lthe aalalg you eay, ‘‘Oh, that
will not do; these distiict judges do not
amount fo anything,” They will never
make very great mren while good lawyers
can make §10,000, $15,000, and 20,000 a
year at their profession, and you pay
only $3,500 ior the services of a district
judge; and yet in every State of this Union
wen may be tried for violation of Federal
law and sentenced to death by the deter-
mination of one such judge.

If you punish offenses, you must give the
Federal machjueﬁur trial, and you disre-
gard your duty w you de not give all the
sateguards which the Constitution contem-
plates in crimiual trials. :

Now let me come to this ease before us
for a momeut. Here we have a4 most -
ful coudition of things to deal with. I have
assented in the Judiciary Committee to
most of the provisions of bill; I do now
concur heartily in the most of them; and
yet it is im possible not to see that this bill may
work injustice; it is i ble I:i:rahutmi-

gamy, I am no ad-

am no apologist for poly
vocate for Mormonism; aud yvet that condi-
tiou of thiugs has been tolerated, and has
grown up under the eye of this Guveru-
weut, aud in a measure under its approba-
tion, at all evenis with its consent and ac-
quiescence; aud Brigham Young, at a time
when he had fourteeu wives 1 think, was
uominated by the President of the United

States and confirmed by the Seuate
o be Governor of the Territory of
Utah. The Benator from Judians

showed to-day conclusively that under the
statuwes of the Territory which were in
force, because uot disapproved of by Con-

gress, 'Bgly my was a legal institutiou in
that tory for some ten or twelve
yvears. Itisall very easy tosay that poly-

gamy is wrong; that the condition of t
tbere must be corrected because it is a re- |
roach to our civilization; at the same time,
tis not quite s0 easy to determine just

ht to be doune.

ormons have committed many

crimes it is said, and I believe they have.

They have taxed the patieuce of the people
of the Uuited States it is said, and I believe
they have. It may be thatthe day uf ven-
geance has come; and yet \Mr. President,
when I am called upon to coutemplate a
day of vengeance on any people, I am al-
waysinclined to hesitate and consider well
the grounds upon which retribution is to
be decreed. -

The excitement which war brings arouses
those feelings in human pature which re-
spoud to the drum and fife, and we may
proceed without relenting to extermiuate
our enemies; bat when it comes to a case
like this, where yon are todeal with men,
women, and child and your laws must
reach the youugest in that communi-
ty, the fact thart the Mormons have c¢om-
mitted great crimes, the fact that th'y are
outraging ourcivilization, the fact that the
day of reckoning has come, only lays upon
us a deeperobligation to see to it that it we
draw the sword and wield it, we do so with
forbearance and charity.

Mr. Bayard. My friend forgets that the
EW knews no vengeauce; its purpose is jus-

ce.

Mr. Carpenter. I am not certain that I
am forgetful on that point. I have seen
som< acts of vengeance committed under
the forms of law, and I do not expect to
see a community so perfect nor an adminis-
tration of justice so Eutirel{] above criti-
cism as to bring jt within the theory to
which the Senator from Delaware has so
bappily alluded.

ere are men with a plurality of wives,
and children, to correspond. If we inter-
fere rudely and tear up these relations and
scatter that people abroad, what is to be
the result? What is to become of those
wives and what is"to become of those ¢hil-
dren? It does not require any very close
thought to see what must be their fate.

I am not criticising the billat all in these
remarks. I think it has been prepared sub-
stantially with this view; while it does not
indorse the condition of things there, it dees
not propose to interfere with it, and the
p ons which are deemed essential to

rocure counviction for poly y in that
rritory are confined, as think they
should be, entirely to the future. The past

this bill does not protect, nor doesit on its
face condemn it.

And yet, Mr. President, we do know the
fact that the judges of that Territory to-
day are under the impression that they are
commissioned, I do not say by the Govern-
ment of the Uunited States, but by that
higher Power which rules the universe, to
extirpate Mormonism and polygamy o that

Territory. The chief justice of that court

land, no jurisdiction whatscever,

_—

] to the|

March 2.
“ the d;saini-ou

sund.lna
%prema_ rtE which wi
erything that he had done. Applica-

tion is now made to us for the purpose of

stre them in that purpose; and
whil';gt'l;:hej committee have drawn
a bill as carefully guarded as it is possible

to be, a il which on its faece is entirely
fair, which, if it could be administered by
high-minded, impartial judges, would be
unexceptional in every particular, yet we
cannot shut onr eyesto the fact that this
lawem rs that court as it is constituted
anclwitg_tha theories and opiniops which
its judges entertain, to go on administering
the law upon the condition of things there
existing, and that injustice may be done-

ell, gir, I am not objec ; Iam not
going 10 vote this bill. At thesame
time I do go forward in the matter with

great reluctance, because I fear that from
the best of motives and with the greatest
caution and prudence that it is possible to
exercise, we may do more harm t good:
we may domore injustice than justice; we
malﬁy]mnish more innocent people than
gu persons.
¥ I mldhthm around th?e o rd.“nf
er this law every possible sa a
would give these le this right of appeal.
I do not speak particularly of the precise
limits fixed by the amen nt. Perhaps
imprisonment for gix months is too small; a
fine of 1,000 may be too small. IPerhaps
appeal should only be allowed in cases of
imprisonment for two or three years.and a
fine of §£,000. Bir, I would not exclude eve-
r,;' man p osecuted for crime from the right
of being heard in the supreme tri of
the land. If these men are tried there they
are to be tried for violating the act of Con-
gress, and the judicial power, with the su-
preme trib at its d, should be au-
thorized to reach, to hear, and todetérmine
ﬂl‘LE . again, I - ot criticisi
t me y» Lam not criticising
a.nrhcgy. ﬁﬂev& I know that the mem-
bers the judiciary committee feel the
embarrassment as much as I do, and are as
anxiousas I am to do nothing which can by
any ility be perverted to an end of in-
J y aud I believe they ,would cheerfully
it any amendment wl;lch they thought
would throw additional sa rds around
this bill, and it seems to me giving this
right of appeal is one of those safeguards.
Mr. Stewart. Mr. President, the pre-
cise difficulty that has embarrassed the
administration of justice in the Territories
for the last twenty years is uu%fcsted b
this amendment, and upon this point
have made observation fora long time. It
is not the Territory of Utah alone, but all
the Territories, that need an appeal where-
in their canses can be heard from the Sup-

reme Court that is provided under your

urgn.mt: acts. | R o ok
ir, a $4,000 judge In a Tcrritm;i

be & very great man. Three thousand

dollars will not support a judge and his

family in any one of the Territories, I care

not how economical he may live; at an
rate. in one of the mining
tories, Three thousand dollars will net
procure legal talent of sufficient capacity
to hear and determine the causes that
ordinarily come before those courts.
Now, this amendment proposes

appeals and writs of error to the Su e
Court of the United States. That would
be the most desirahle thing imaginable in
both civil and criminal cases, if it were
possible. 1 should be glad to vote for
this amendment if the thing were possible;
but from Utah alone I think appeals w
come up and writs of error to occupy the
entire time of the Supreme Court of the

United States. It is simply out of the
question. _ k
Then again, that court is behind now

nearly four years, and an appeal in g
crimminal case which has to abide fonr
years for determination is always a denial
of right, The is practieally impossi-
hle. ' 1t is unjust to the alleged criminal,
unjust to other liiigants; and unjust to
the government. Some other means must
be adopted. I deny that the Constitu-
tion of the United BStates provides or
guarantees to every man in the Territories
the. right ol appeal to the Supreme Court
of the United States. It is true the Con-
stitution says there shall bé one Supreme
Court, &e., batit has been repeatedly de-
cided by the Sapreme Court of the United

States that the Territories do not come

under those provisions of the Constitu-
tion providing for & Supreme Conrt. They
are governed by Congress under its power
to deal with the Territories, and thecourts
are territorial courts.

This country can afford, however, and it
wust afford if it is going to deal with g

subject as grave as this, to give
the people of this Territory a rea-
sonahle right of =appeal, sueh a

ri};ht of appeal as can he used, such a right
of appeal as can be sufficiently speedy, so
as not to be a denial of justice, and there
is no other way to do that except to create
a court of appeal. 1 assisted on a former
occasion, in preparing a proposition to
thet effect, which has been before the
House of Represntatives, which 1 ask to
have read, and which I shall propose as a
substitute for this. I do not like hasty
legislation, but I do believe that the right
of appeal to have a case determined by a
court of higher jurisdiction than those
now organized in the Territories is but
j[lﬂ-t. * * *

This proposition is to appoint three cir-
cuit judges for ‘the nine Terrltorles.
I have not reduced the number of
district judges because that would
be a matter of too much labor,
but it can be reduced so as to save
more, and the supreme courts of the Ter-
ritories might be dis with altogether
and an a 1 taken directly to the eircuit
court. That would give you three jndges
who would be on a par with the circnit
jndges of the United States; and that
would be as high a eourt of jurisdiction as
exists in the States for the determination
of like queslions; and then questions
which might go up to the circuit conrts
might also go to the Supreme Court of the
United States. :

Now, I tell you that i tte Territories
judges with §3,000 a g:;r not the class
of men with whom these important inter-
ests can be trusted. I havenothing tosay
ahout the judges of Utah. oy W
They are zealous in their work: but the
system is wrong. They are. too poorly

cautered upen thiz crusade aml_ Was

paid, and all judges in the Territories are

cannot |

interior Terri-

toallow




