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Nor10E,—Owing to the non-arrival of a
Jot of paper, wkich we had ordered, we
were under the necessity of omitting the
usual insert from No. 42 of the Weekly,
we, however, enclose it in the present is-
sue (No. 43.)

e i —
THAT RULING.

IN another ecolumn we give the Ruling
of Judge Hawley in the case of Col.
Ottinger and others arrested for rebel-
lion. We give it publicity because we
wish the world to know the kind of
men we have in this country acting as
Federal Judges. We know that by
publishing this decision and other ar-
ticles concerning such men as Judge
Hawley we give them an importance
which they do not merit. Whenever
weallude to them we feel that weought
to apologize to our readers for so doing.
Individually they are far beneath our
contempt; but by some means they
have obtained office, and thus have im-
portance conferred upon them; and in
this instance it is the Judge we ecriti-
cise and not the man.

There are many points in thisruling
which are new and which will strike
those who peruse them, especially law-
yers, as exceedingly ridiculous. It
will be news to our citizens to learn
that since they took up their residence
here they have not been a part of the
Union! We, in this country, have al-
ways been simple enough to believe
that we were a part of the Union. We
guess Judge Hawley entertained the
same opinion at the time he delivered
his two hours’ oration, July 4th, 1869;
if he did not, then he selected a most
extraordinary subject on which to talk
to the people. .

There is one thing a parent in all
that Judge Hawley says and in all that
was said by the prosecuting attorneys,
and that is, there has been no law of
Congress, or statute of the Territory
violated by the training of Mesars. Ot-
tinger, Burt and the others. The most
that can be said about their action is
that it is a violation of the late Gover-
nor's proclamation. Judge Hawley
evades the issue when he quotes the
Organic Act to establish the idea that
the Governor is Commander-in-Chief
of the Militia of this Territory. Who
disputes this? Do the men who went
out to train? Do the gentlemen arrest-
ed? Who has ever disputed it? If any
member or officer of the militia of this
Territory has done so, we are notaware
of it. To assume, therefore, that this
is called in question is to endeavor to
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that sacred instrument. But hedidnot
stop there., He proceeded to demand
all the arms and munitions of war be-
lopging either to the U. 8. or to the
Territory of Utah, to be immediate-
ly delivered to a man whom he
called ‘‘an assistant Adjutant General;"’
he concluded by appointing another
person whom he called a ‘‘Major Geu-
eral’”’ to call out the Militia. Under
‘what law, or by what authority, eould
he appoint either an Assistant Adja-
tant General or a Major General of the
Militia of Utah? Did he do this by
virtue of his authority as Commander-
in-Chief? Whatever the assumption
was the step was illegal. The Com-
mander-in-Chief of the Militia of Utah
Territory has no right to prohibit the
peaceful musters end drills of that Mil-
itia. To attempt to do this is an illegal
stretch of power, and is clearly vexatious
and hostileto the rights and liberties of
the people, Neitherhas the Commmander-
in-Chief the right to appoint a Major
Geperal of the Militia of the Territory.
To prove this reference need only be
made to the laws of Congress; one of
which says, respecting General officers
of the Militia in the several Territories,
that they shall be elected by the people,
in such manner as the respective Legis-
laturea thereof shall provide by law;
Act of June 15, 1844, Bection 2 of Chap-
ter 69. In the face of such a law, how
can it be said that such a proclamation,
as that ‘alluded to, has been ‘‘issued
rightfully’” when itis in plain violation
of the Lonstitution and the laws of Con-
gress? aolotis ol

So much for the Progiamation.

Now, if the offence of which these ar-

is simply disobedience to an order em-
bodied in the proclamation of the Gov-
ernor, and if sustained would expose
them to a reprimand from a Court Mar-
tial of the officers of the Territorial Mi-
litia. But for this ‘‘heinous’’ oflence
Judge Hawley, setting aside all law,
both of the Territory and of the United
States, and without precedent, pre-
sumes to issue a writ and arrest men,
and in his eapacity as a Court of ex-
asmination, immure free American
citizens for months to come in a mili-
tary prison! Well may he say that we
are not a part of the Union.
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RULING OF JUDGE IHAWLEY.

REPORTED BY GEO. F. GIBES,

"In the case of the people versus Ottin-
ger and others, that was examined yes-

throw dust in the eyes of the people, and
to dodge the point at issue. The real
question is, has a Governor’s proclama-
tion the force of law, or can a violation
of such be called rebellion or insurrec-
tion? Judge Hawley says that disobe-
dience to a Governor’s prolecamation,
issued rightfully, i8 unquestionably re-
bellion. But he says “‘issued rightfully.”
There is great meaning in these words.
Would disobedience to a proclamation
of a Governor of Utah Territory, re-
viving the police regulation of William
the Conqueror, respecting the ringing
of the curfew bell for theextinguishing
of fires and lights, be called rebellion?
lion to disobey a proc-
lamation of & Governor of this Territory
requiring the people to pay homage to
a cap placed upon a pole as was Gesler’s
among the Swiss,”’

The Constitution expressly says that

“A well-regulated militia, being neces-
sar{ to the security of a free State, the
right of the mcple to keep and bear arms
shall not be infringed.”’

Judge Hawley says this cananot be
construed to permit insubordination to
the rightfully constituted authorities,
Granted. But, we ask, ean it be con-
strued to permit the Governor to over-
ride law, to act in deflance of statute,
to set aside the organized militia and
to establish a despotism? A militia or-
gmimtmn has existed in this Territo
or upwards of twenty-one years., It
was organized years before the Terri-
tory was organized, and while we lived
ander the Provisional Government of
the State of Deseret. The exigencies
of our position, surrounded by wild
Indian tribes, demanded such an organ-
ization. Btatutes have been passed by
the Legislative assembly of the Terri-
tory to authorize and regulate it, and
under these the militia has operated
until the present, . A Governor arrives
here from & remotegplace, and issues a
%mclhuntinn in which he assumes ex-

aordinary and unheard of powers.
He séts out by prohibiting all drills,
musters or gatheribgs of militia of the
Territory—a step to begin with indirect
antagonism to the Federal Constitutin

time to give it that careful and thor-
ough examination, particularly as
touching the law of the ease, as I could
have desired; owing to my indisposi-
tion I was unable to take up the ques-
tion and examine itin any degree, until
this morning.:

All governments are based upon au-
thority. The bulwark of that author-
ity is that of mental and physical force.
In a Republic like ours this authority
ia granted by the consent of the people
of the States in the Union. A Territory
is not a part of the Union, or a part of
the Government of the Uuited States.
Its territorial elements are part, how-
ever, of the domains of the United
States, and its people subject tothe gov-
ernment of the United States. It has
no part, or the people have no part, in
the election of the President, or other
geueral officers of the government. It
has no Senator or Member of the House
of Representatives; but is permitted to
have a Delegate to Congress to repre-
sent the interests of the people and Ter-
ritory. This Delegate is not permitted
to vote, nor to take part in the general
discussions and deliberations on busi-
ness, other than that pertaining to the
Territories.

The Constitution of the United States,
Ar.icle 2, Seetions 1 and 2, Section 1
provides: “The executive power shall
be vested in a President of the United
States of America.” Section 2 of the
same article provides: ““The President
shall be commander-in-chief of the army
and navy of the United States, and of
the militia of the several RStates
when called into actual service of the
Unpited BStates.,” Article 4, Section 3
provides that: “Congress shall have
Power to dispose of, and make all need-
ul rules and regulations respecting the
Territory, or orher property belonging
to the United States,” Article 2, of the
1st Amendments provides: “A well
regulated militia, being necessary to
the security of a free.Btate, the ﬂggt of
the people to keep and bear arms shall
Lot be infringed.”

This right to this Amendment of the
Constitation does not mean, nor can it

be coustrued to permit, insubordination

over the people of the States: nor in-
subordiuation of the military organiza-
tion in the States: nor insubordina-
tion of that, or any of the sub-
ordinate commanders of such mili-
tary organizations., IFor instance, it is
the right of the President to declare a
State, or other particular place, under
certain circumstances, in rebellion, and
to place such State or place under mar-
tial law: so also it is the right of the

certain eircumstances._Ifsuch was done
by the President or by
by due proclamation, no one would in-

any one to disobey the President’s or-
der or that of the Governor, or to dis-
obey the proclamation to that effect; if

he would unquestionably be in rebel-
lion to the authority of the govern-
ment that had issued that proclama-

rested men are accused is anything, it |

terday, I regret tosay I have not had |

!

| his military

tion—that haa issued it rightfully—
rightfally,

The Governor of Illinois, who is,
under the constitution of that Btate,
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of issuing it, I have nothing to say. It
does not become me to comment upon
it. I was not, nor never have been
the adviser of Governor Shaffer. I did
not kpnow that this Proclamation was
even contemplated until it was in print.
The Governor must be acknowledged
the principal representative of the Gov-
ernment of the United States, and also
the representative of the Executive au-
thority of the United Btates in this

Governor to do the same thing under | Territory. As such this Court is bound

to respect him and his authority: as

the Governor, | such the people sre also so bound to

respect and obey him in all that he

sist, I apprehend, upon the right of | may issue lawfully. .

In 1862 Congress enacted a law to
punish treason and rebellion, which
may be found in the twelfth United

he had so disobeyed such proclamation, | States Statutes at Large, pages 589 and

590, This statute, or 20 much of it that
is pertinent to the question before the
court is as follows:—'‘Be it enacted by
the Senate and House of Representa-
tives of the United States of America
in Congress assembled, That every per-
son who shall hereafter commit the

Commander-in-Chief of the militia,sub- | erime of treason against the U. States,

ject to the President under the Coasti-

tain brigade of the city of St. Louis,

aipg river, intending to go to the City
of St.

choice,

that they be put uader arrest.

military organization, or regiment, | thority of the United

then embarked; as they neared the city

- By the Organic Act of this Territory,
Sec. 2, the Governor is charged with

of the militia of this Territory ;

the laws, not only of this Territory
the laws of Congress that areapplicable,

shall be faithfully executed. By Sec. |of civil and criminal

the duty of being Commander-in-Chief | That every
and | the offences

also is charged with the duty to see that | be forever ineapable and disqaalified to
3 ) , but | bold any office under the UnitedsStates.”’

and shall be adjudged guilty thereof,

tution of the United Btates, in 1863 -if | shall suffer death, and all his slaves
my memory serves me correctly—issued | if any behave, shall be declared an

his order to a certain regiment of that | made free; or, at the discretion of the
State directing them where to rendez- | court,he shall be imprisoned for not less
vous, This regiment, under the lead | than five years and fined not less than
of its officers, said that they were dis- | ten thousand dollars, and
satisfied with that order of the Gover- |if any he have,shall be declared an

ernor—that they wished to join a cer- | made free; said fine shall be levied and

all his alavaad

collected on any or all of tne property,

The Governor was not willing that they | real or personal, excluding slaves, of
should join that brigade,and held them | which the said person so convicted was
subject to his military order. Theysecur- | the owner at
ed to themselves a boat, went on board | the said crime, any sale or conveyance
and pursued their way down the Missis- | to the contrary notwithstanding.”’

e time of committing

Sec. 2: And be it further enacted,

Louis to join the brigade of their | That ifany person shall hereafter incite,

The Governor issued his order | set on foot, assist or engage in any re-
This | bellion or insurrection against the au-

| tates, or the
laws thereof, or shall give aid or com-

of Quiney, they met thereone, or more, | fort thereto, ershall engage in, or give
of the staff of the Governor, who, un- |'aid and comfort to any such existing
| der the direction of the Governor, had | rebellion, or insurrection, and be con-
planted his cannon upon its bank, | victed thereof, such person shall be pun-
That regiment was put under arre-t by | ished by imprisonment for a period not
order, and no one, either | exceeding ten years, or by a fine not
in the State or in the General Govern- | exceeding ten thousand dollars, and by
ment, has from that day, to my know- | the liberation of all his slaves, if any
ledge, questioned hisauthority to doso. | he have; or by both of said punish-

ments, at the discretion of the court.”
Sec. 3: “And be it further enacted,

erson guilty of either of

escribed in this act shall

This is a civil lJaw, and this is a court
jurisdiction,

17 of the Organic Act, the Constitution | charged by Congress with the duty of

of the United States and the laws of the
United States are extended here, and

declared to be in force in this Territory,
80 far as they may bea pfllcabl‘a. It is
claimed by the counsel for the defend-

ants, that there is a law of the Territory
organiziog a militia, It was disputed
on the part of one of the counsel for the

| was intimated by counsel.

enforcing the laws of this Territory,
and those of the United States, This
law was passed July 17, 1862, it is there-
fore not so late as to become obsolete, as
Nor is the
great rebellibn that induced its enact-
ment, so long past in the history of our
country, as to cause either the Presi-

defendants, aud on the partof the other | dent of the United States, the Govern-

counsel it was insisted upon as being
an illegal law or enactment. The
counsel for ine defendants also insist
that to this military or militia law of
the Territory there is a military organ-
ization. ,

It is not needful with this proceeding
that I should decide whether this mili-
tia law of the Territory is not all or in
any particalar legal. I shall for the
present assume its legality. I will re-
mark, however, that the attempted re-
vision of this law, pages 190-2-3 of the
Territorial statutes, probahly is not a
statute. There is no evidence that it

ors of the States and Territories, courts
and Judges or the people to forget the
sad results of that treason and that re-
bellion.

Let us look at this statufe for one mo-
ment: It will be observed from the 2nd
section, that erime is varied in its ap
plication. ‘If any person shall here
after incite, set on foot, assist or en-
gage,’’ either of these, ‘‘inany rebellion
or insurrection against the authority of
the United States, or the laws thereof.”

The particular charge and proofseems
to have been this—under this clause
‘““That ifany person shall hereafter en-

was ever enacted by the Legisiature, or | gage in rebellion to the authority of the

approved of by the Governor. If not,
it is not & law, nor is it of force, But
there is an organization under the pre-
vious law of 1852, which msay be found

United States.”, Now it has been re-
marked here, and I was sorry for one
that such remarks were made, that
“Mormon’’ religion may have some-

on pages 207 to 223 inclusive. This or-| thing to do with this matter. I wish

| ganization is denominated by this law,
{ the **Nauvoo Legion;” of this organiza- | ministrators of the laws of this Terri-

it distinetly understood that the ad-

tion the Governor of this Territory, by | tory, or the United States, canuoot

virtue of the authority of the United | know either “Mormon’’

States in the Or

orders and
fully put forth, have the force of law

and must be obeyed,

or Roman

ganic Act contained, is | Catholic, Episcopalian, Presbyterian,
| the Commander-in-Chief. As such his | Methodist,
proclamations, when right- | qenominations; all are entitled to the

ngregationalist or other

protection of the law and their religion,
when it does not confiiet with the au-

On the 15th of September, 1870, the | thority of the Government, and shall

Goverpor of this Territory issued the | be

following Proclamation, which was ad-
mitted by
have been issued, and there is no dis-
pute to its being in due form of law.
(The Proclamation was here read.)

This Proclamation is admitted by the | defendants,

defendants to have been made, There is

| nodoubt, from what has preceded, or the

remarks which I have made, of the
Governor’s right to isspe it. When

| issued it is binding upon all persops
| whatsoever, whether there is any mili-

tary or anization or ottierwise, and all
are bound to take notice of such Procia-

and to the rights of the people under to the rightful constituted authorities | mation, Asto the wisdom or expediency

rotected as far as I am concerned.
his proclamation of the Governor is

the defendants’ counsel to |still applicable to the military organ-

izations, and people of this Territory,
without distinetion. It was said by
one of the counsel on the part of the-
yesterday, that there-
were military orgapizations drilling,
other than those of ‘‘Mormon’’ organ-
izaations, If so, and that knowledge
is brought to this court by proper af-
fidavit, chbarging this crime upon any
one of the officers, whether they ar» in
this ecity, in Ogden, Corinne, or else-
where, they shall be arrested if there
is power enough in the government of



