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NOTICEwicetice 0owingwing to the non arrival of afajoiett paperaper wlwilchich we had ordered we

werevene under the necessity of omitting the
usualsual insertinbert from no 42 of the weeklyY
Wweihowever enclose it in the present is-
sue no 43

THAT RULING

F

I1anotheriN notherhother column we give the ruling
of judge hawley in the case of col
ottmerottberer andaud othersothera arrested fortor rebel-
lion we give it publicity because we
wish the world to know the kindbind of
menmed we have in this country acting as
federal judges we know that by
publishing this decision and other ar-
ticles concerning such men as judge
hawley we give them an importance
which they do not merit whenever
we allude to them we feel that we ought
to apologize to our readers for so doing
individually they are far beneath our
contempt but by some means they
have obtained office and thus have im-
portance conferred upon them and inliy
this instance it is the judge we ariti
ciseelse and not the man

there are many points in this ruling
which are new and which will strike
those who peruse them especially law-
yers as exceedingly ridiculous it
will be news to our citizens to learn
that since they took up their residence
here they have not been a part of the

we in thisthia country have al-
ways been simple enough to believe
that we were a part of the union we
guess judge hawley entertained the
same opinion at thetho time hebe delivered
his two hours orationoratlon july ath 186918601

if he did not then he selected a most
extraordinary subject on which to talk
to the people

there is one thing a parent in all
that judge hawley says and in all that
was said by the prosecuting attorneys
and that is there has been no law of
congress or statute of the territory
violated by the training of ot-
tinger burt and the others the mostmoat
thedthat ancan be said about their actionnetlon isis
that it is a violation of the late gover-
nors proclamation judge hawley
evades the issue when he quotes the
organic act to establish the idea that
the governor is commander in chief
of the militia of this territory who
disputes this do the men who went
out to train do the gentlemen arrest-
ed who has ever disputed it if any
member or officer of the militia of this
territory has done so we are not aware
ot it to assume therefore that this
isealis calledled in question is to endeavor to
throw dust in the eyes of the people and
to dodge the point at isueissue the real
question is has a governors proclama-
tion the force of law or can a violation
of such be called rebellion or insurrec-
tion judge hawley says that disobe-
dience to a governors
issued rightfully is unquestionably re-
bellion but he says issued rightfully
there is great meaning in these words
would disobedience to a proclamation
of a governor of utah territory re-
viving the police regulation of william
the conqueror respecting the ringing
ofbf thetha curfew bell for the extinguishing
of firesflies and lights be called rebellion
would it be rebellion to disobey a proc-
lamationla of a governor of this territory
requiring the people to pay homage to
a cap placed upon a pole as was gestersGelersalerslens
among the swiss

the constitution expressly says that
giaSIAA wen regulated militia being neces-

sary to the security otbt a free state the
right ofbf the people to keep and bear arms
shall not bobe infringed

judge hawrawhawleyrawley0 says thiss cannot be
construed to permit insubordination to
the rightfully constituted authorities
granted but we ask can it hebe con-
strued to permitperpel mit the governor to over
ride lawilaw to act itiifa defiance of statute
tobetset aside the organized militia and
to eestablishstablish a despotism A militia or-
ganization hashag existed in this territory
ignforfon upwards of twenty one years it
waswab organized years before the territ-ory wagwas organized andnod while we lived
under the provisional government of
the state of deseret the exigencies
of our position surrounded by wild
Indiindianiiii tribes demanded such an organ-
izationlizAiza tion statutes have been passed by
the legislative 9assembly of the territ-ory to authorize andabd regulate it and
under thesethebe thetho militia has operated

the present A govergovernor arrives
wherefrom a remoter placeplacaandandaud issues a
proclamationr0e nation in he assumes ex-
traordinaryUtraa0rd gaary and unheard of powerstese afe ts but all drillsdrill

or of ballmilitialdaridar of tldetidethe
territory a to biginbegin with indirect
antagonism to the federal constitute n
and to the rights of the people under

i

that sabbabsacredred instrument but he didid nnotnobot
stop there he proceeded to demand
all the arms and munitions of war be-
longing either to the U S or to the
territory of utah to be immediate-
ly delivered to a man whom hethe
called an assistant adjutant general

ahehe concluded by appointing another
person whom he called a major gen-
eral to call out the militia under
what law or by what authority could
he appoint either an assistant adju-
tant general or a major general of the
militia bf utah did he do this by
virtue of his authority as commander
inln chietchief whatever the assumption
was the step was illegal the com-
mander

corn
mander jn chief of the militia of utah
territory has no right to prohibit the
peaceful musters and drills of that mil-
itia to attempt to do this is an illegal
stretch of power and is clearly vexatious
and hostile to the rights and liberties of
the people Neither has the commander
in chief the right to appointI1 a major
general of the militia of the territory
to proveprovo this Tereferenceference need only be
made to the laws of congress one of
which saysgays respecting general officers
of the militia in the several territories
thattiethat theyy shall be elected by the peoplepeoalcplc
in such manner as the respective legis-
latures thereof shall provide by law
act of june 15 1844 section 2 of chap-
ter 69 in the face of buchauch a law how
can it be said that such a proclamation
as that alluded to has been issued
rightfully when it is in plain violation
of the constitution audand the laws of con-
gress 9

bycV 11

so much for the proclamation
now if the offericece of which these ar-

rested men are accuse doisdols anything it
tis simplyim ply an order em-
bodied1 ed in the proclamation of the gov-
ernor and if sustained would expose
them to a reprimand from a court mar-
tial of the officers of the territorial mi-
litia but for this heinous offenseoffence
judge hawley setting aside all law
both of the territory and of the united
states and without precedent pre-
sumes to issue a writ and arrest men
and in his capacity as a court of ex-
amination immure free american
citizens for months to come in a mili-
tary prison well may he say that we
are not a apartpart of the union

RULING OFor JUDGE hawneyHAWLEY

REPORTED BY GEO F GIBBS

in the case of the people versus ottle
ger and others that was examined yes-
terday I1 regret to say I1 have not had
time to give it that careful and thor-f
ough examination particularly as
touching the law of ahethe case as I1 could
have desired owing to my indisposi-
tion I1 was unable to take up the ques-
tion and examine ittinitin any degree until
this morning

all governments are based upon au-
thoritythority the bulwark of that author-
ity is that of mental and physical force
in a republic like ours thiethle authority
is granted by the consent of the people
of the states in the union A territory
is not a part of the union or a part of
the government of the united states
its territorial elements are part how-
ever of the domains of the united
states and its people subject to the gov-
ernment of the united states it has
no part or the people have no part in
the election of the president or other
general offommmeersofficers of the government it
has no senator or member of the house
of representatives but is permitted to
have a delegate to congress to repre-
sent the interests of the people and ter-
ritory this delegate is not permitted
to vote nor lo10 take part fnan the Cgeneral
discussions and deliberations on busi-
ness other than that pertaining to the
territories

the constitution of the united states
affeldar ieleleleicle 2 sections 1 and 29 section 1
provides the executive power shall
be vested in a president of the united
states of america section 2 of the
same article provides the president
shall be commander in chief of the army
and navy of the united states and of
the militia of the several states
when called into actual service of the
united states article 4 section 3
provides that congress shall have
power to dispose of and make all need-
ful rules and regulations respecting the
territory pr oiherother property belonging
to the united statestates I1 article 2 of the
lat amendments provides A well
regulated militiaml litta being necessary to
the security of a freestate the right of
the people to keep and bear arms shall
lot be infringed I1

this right to this amendment of the
constitution does not meanmein nor can it
be construed to permit insubordination

I1 to the rightful constituted authorities

over the people of the states nor in-
subordination of the military organiza-
tion in the states nor insubordina-
tion of that or any of the sub-
ordinate commanders of such mili-
tary organizations for instance it is
the right of the president to declare a
state arotheror other particular place under
certain circumstances in rebellion and
to place such state or place under mar-
tial law so also it is the right of the
governor to do the same thing under
certain circumstances if suchbuch was done
by the president or by thetho governor
by due proclamation no one would in-
sist I1 apprehend upon the right of
any one to disobey the presidents or-
der or that of the governor or to dis-
obey the proclamation to that effect if
he had eoso disobeyed such proclamation
hebe would unquestionably be in rebel-
lion to the authority of the govern-
ment that had issued that proclama-
tion that had issued it rightfully
rightfully

the governor of illinois who is
undertinder the constitution of that state
commander in chief of the
jeet to the president under the consti-
tution of the united states in 1863 if
my memory serves me correctly issuedlesued
his order to a certain regiment of that
state directing them where to rendez-
vous this regiment under the lead
of its offommmeersofficers jaldsaid that they were dis-
satisfied with that order of the govercover
arnor that they wished to join a cer-
tain brigade of the city of st louis
the governor was not willing that they
should join that briga held them
subject to his military order they secur-
ed to themselves a boat went on board
and pursued their way down the missis-
sippi river intending to go to the city
of st loulslouisloulslouis to join the brigade of their
choice the governor issued his order
that they be put under arrest this
military organization or regiment
then embarked as they neared the city
ofquincy they met there one or more
of the staff of the governor who un-
der the direction of the governor had
planted hisbis cannon upon its bank
that regiment was put under arretarre t by
hisbig military order and no one either
in the state or in the general govern-
ment has from that day to my know-
ledge questioned his authority to dosobosodo so

bytheby the organic act of this territory
gieggeec 2 the governor isis charged with
the duty off being commander in chietchief
of the militia of this territory and
also is charged with the dutyI1 to see that
the laws notnob only of this territoryTerritory but
the laws of congress that are applicable
shall be faithfully executed by sec
17 of the organic act the constitution
of the united states and the laws of the
united states are extended herehero and
dedeclaredeinredeldred to be in force in this territoryterritory
so farar as they may be applicablee it isii
claimed by the counsel forfoi the defend-
ants that there is a law of the territory
organizing a militia it was disputed
on the part of one of the counsel for the
defendants and on the part of the other
counsel icit waswaa insisted upon as being
an illegal law or enactment the
counsel for theibe defendants also insist
that to this military or militia law of
the territory there is a military organ-
izationization

it is not needful with this proceeding
that I1 should decide whether this mili-
tia law of the territory is not all or in
any particular legal I1 shall for the
present assume its legality I1 will re-
mark however that the attempted re-
vision of this law pages igo 02 3 of the
territorial statutes probably is not a
statute there is no evidence that it
was ever enacted by the legislature or
approved of by the governor if nottoot
it is not a law nornok is it of force but
there iais an organization under the pre-
viousvious law of 1852 which may be found
on pages to inclusive this or-
ganization is denominated by this law
the nauvoo legion of this organiza-
tion the governor of this territory by
virtuvirtuee of the authority of the united
states in the organic act contained is
the commander in chief aaAs such his
orders and proclamations when right-
fully put forth have the force of law
and must be obeyed

on thetho of september 1870 the
governor of this territory issued the
following proclamation I1 which was ad-
mitted by the defendants counsel to
have been issued and there is no dis-
pute to its being in due form of law

the proclamation was here read
thisthia proclamation is admitted by the

defendants to bavehave been made there is
no doubt fromrom what bagbaa preceded or the
remarks which I1 have made of the
governorsGOvernorls riat to issue it when
issued jtitt is binding upon all persons
whatsoever whether there is anymilimili-
tary or animationaniza tion or otilottiotherwiseberwise ariatiandd all
are bound to take notice of such procla-
mation As to the wisdom or expediency

of issuing it I1 have nothing to sayaay it
does not become me to comment upon
it I1 waspaswas not nor never have been
the adviser of governor shaffer ldlaidiaI1 did
not know that this proclamation was
even contemplated until it was in print

the governor must be acknowledged
the principal representative of the gov-
ernment of the united states and also
the representative of the executive au-
thority of the united states in this
territory As such this court is bound
to respect him and his authority asa
such the people preprore also so bound to
respect and obey him in all that he
may issue lawfully

in 1862 congress enacted a law to
punish treason and rebellion which
may be found in the twelfth united
states statutes at large pages and

this statute or so much of it that
iais pertinent to the question before the
court is as follows be it enacted by
the senate and house of representa-
tives of the united states of america
in congress assembled that every per-
son who shall hereafter commit the
crime of treason against the U states
and shall be adjudged guilty thereof
shall suffer death and all bibbis slaves
if any hebehavehave 2hallshallhalihail be declared aandnd
made free or at the discretion of the
courthencourthe shall be imprisoned for not less
than five years and fined not less than
ten thousand dollars and all his slaves
if any he have shall be declared andana
made free said fine shallbhail beTae levied and
collected on any or all of toe property
real or personal excluding slavesslaves ofof
which the said person so convicted was
the owner at the time of committing
the said crime any sale or conveyance
to the contrary notwithstanding

sec 2 and be it further enacted
that ifany person shall hereafter incite
set on foot assist or engage in any re-
bellion or insurrection against the au-
thority of the united states or the
laws thereofthereof or shall give aid orok com-
fort thereto or shall engage in or give

aidwidaidald and comfort to any such existing
rebellion or insurrection and be con-
victed thereof such person shall be pun-
ished by imprisonment forforaooraa period not
exceeding ten years 0orf by a tine not
exceeding ten thousand dollars and by
the liberation of all hishia slaves if any
hebe have or by both of said punish-
ments at the discretion of the court

sec 3 and be it further enacted
that every person guilty of eitherelther of
the offences described in this act shall
be forever incapable and dlabdisqualifieddalidall fled to
hold any office under the

this is a civil lawjaw and this is a court
of civil and criminal jurisdiction
charged by congress with the duty of
enforcing the laws of thisthia territory
and those of the united states this
law was passed july 17 1862 it is there-
fore not sogo late as to become obsolete as
was intimated by counsel nor is the
great rebellionrebell ibn that induced its enact-
ment so long past in the history of our
country as to Causecause either the presi-
dent of the united states the govern-
ors of the states and territories courts
and judges or the people to forget the
sad results of that treason and that re-
bellion
let us look at thiathib statute for one mo-

ment it will be observed from the 2ndand
sectsectionloh that crime is varied inid its ap

if any person shall here
after incite set on foot assist or en-
gage either of these I1 in any rebellion
or insurrection against the authority of
the united states or the laws thereof

the particular charge and proof seems
to have been this under this clause
that ifany person shall hereafter en-

gage in rebellion to the authority of the
united states now it has been re-
marked here and I1 was sorry for one
that such remarks were made that
mormonQuIl religion may have some-

thing to do with this matter I1 wish
it distinctly understood that the ad-
ministrators of the laws of this territ-
ory or the united states cannot
knobknow either mormon or romannoman
catholic episcopalian presbyterian
methodist congregationalist or other
denominations all are entitled to the
protection of the law and their religion
when it does not coneonconflictfilet with the au-
thority of the government and shall
be protected as far as I1 am concerned

this proclamation of the governor iaIs
ilistillill aapplicablePP to the military organ-
izationsizat tonsions8 and people of this territory
without distinction it was said by
one of the counsel on the part of the
defendants yesterday that therethero
were nAilimilitarytary organizations drillingfrilling
other than thothose9e of mormonrmon organ
zan tiona if sogo and that knowledge
Is brought to this court by proper af-
fidavitfi this crime upon any
one of tb officers whether they anaariaaniala
ibis citcitrinyin ogden CorlCoriDcorinnenegnev or else-
where they shall be arrested if there
is power enough in the government of


