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CONCLUDED

the second cause for the chal-
lenge was because the jurors had
not been summoned by thethotheuU S
marshalmarshai the judgego said that in the
early days of the territory when
brigham young was governor
and judge sno wV was on the bench
theu 1 S marshal served all pro-
cesses from the district courts and
forfon one and a bairbalfyearssears McKeanlie
ordered the clerk of hisbig court to
issue venireskenires for juries to the unit-
ed states marshal his associates
did the same in their districts and
in doing so they followed theebthe ex-
ample of their predecessors under
thothe acts of congress the clerk was
forbidden to issue a venire until
ordered by thejudge he formerly
acted under the laws of congress
in the englebrecht case the su-
premereme court of the united statesEhadbadad decided that the united states
marshal was not the proper officer
to sum non a jury to try cases
arising under the laws of the terr-
itory ind he mckean humbly
bowedbowed to the decision but the su-
preme court had not overruled the
deci x ousting mcallistermeal listerllster from
the office of territorial marshal
while the englebrecht decision
said it was not lawful for the unit-
ed states marshal to summon juries
itft did not say that mcallister was
the proper person to do so the
supreme court hadbad heldhold that the
acts of congress did not govegovernrn tilethe
courts of the territories but that
the laws of the territories governed
the courts since that decision he
had obeyed it strictly had not
ordered the clerk to isueissue a venirevenire
for the law compels him to do that
the judge had apportioned juries
to six the territor-
ial law gave him that power but
further than that he had not inter-
fered in the mattermattei efforts had
been made to induce him to again
act under the laws of congress

3 but
he had always refused tilethe law
said that the clerk should issue the
venire to the territorial marshaimarshal
and if mcallister was that officer
the clerk had done illshis duty any-
how the clerk could not issue it to
thetile U S marshal it looked to the
judge very muchasmuch as if tilethe legisla-
ture haldonehad done ablitallalt it could to oust
the U S marshal members of tiletiie
bar might say affairs were in a vex-
ing dilemma but they could not
bobe helped the courts were not the
legislatures

he next went to the third point
of the challenge that the jurors
werewelewelo not summoned by any officer
but by a private citizen efinif in de
elding the englebrecht case tilethe
supreme court had gone further
and said that mcallister was the
proper person to serve processes in
the district court then the diffi-
culty would have keenbeenbeen settbettsettledfettledled but
the judge did not understand that
the decision said that mcallister
was the proper officer many were
of the opinion that mcallister was
notanot a legal officer for two reasons
first that the legislature had no
right to create the office and
second after creating it it could
not be filled except on the nomina-
tion of the govgovernorerbonerbor while lie
waswaswag now of the opinion that he
hadllad been wrong inin holding that the
legislature had not the right to
create the office lie was also of the
opinion that had the case of onoff
vs mcallister been carried to the
supreme court odtheof the united states
that tribunal would have heldheid that
the office of territorial marshalmarshai
must be filled by tilethe nomination
butheof thetho governor

he would be glad itif lie could
hold one term of court without
having such vexed questions to
pass uponupun but hohe supposed it could
not be so he sometimes erred in
illshis judgments but he was consoled
by thetile fact that in states where
tilethe judges were learnedlear in the
law and where almost everything
was done by precedent errors were
sometimes committed A grand
jury inainnin a territory had a twofoldtwo fold
duty to perform to investigate
crimes against the laws otof the terr-
itory and also those against the
united states he could conceive
of a case where tiletiie jury would be
illegal for the united states and
legal for thetile territory mr cary
hadllad challenged on behalf of the
united states and not for the terr-
itory tilethe jury mightt be heldhold to

against the terr-
itory but no soonerbooner would an in-
dictment abebe presented than the
attorney for thethiu indicted partyparts

if he did his duty would challenge
the array of and raise the
same questions raised by mrair cary
he felt differently when it came
to the question of the life or liberty
ofa person than hohe did on the trial
of a civil case if the gentlemen
were willing to raise no objections
to a petit jury and were willing to
have their suits tried by twelve
men he would not object but in
regard to the grand jury herhe felt he
would not be doing hisbis duty if he
did not discharge it he would
therefore sustain the challenge and
say to thetho jurors you are discharg-
ed I1

judge snow informed the
jurors that the territorial marshal
would pay them for expenses in
coming from and returning to
their homes time was given him
to examine into the subject and to
conclude whether liehe would appeal
from tilethe decision of the court in
discharging theathe jurorsbrors or not

court adjourned till wednes-
day morning at ten 1

A grand jury was called in the
second judicial district in june
1873 and in the first judicialjudicia dis-
trict in the fall and winter of the
same year in each indictments
were found one man is in the
penitentiary and sentenced for
thirty years tsentenced on the in-
dictment so found others are yet
pending I1 therefore think I1 ought
to be excused from expressing a
more definite opinion

in my judgment it isais a rightful
subject of legislation in this terri-
tory to limit fix and set reasona-
ble bounds to judicial authority in
this territory and regulate tilethe
mode of procedure both at law and
in equity including the mode and
manner of appeals from one court
to another and to provide officers
either by election or appointment
if the supreme court of the united
states shall rule againgaiagainstnattlietile civil
and criminal jurisdiction orof the
probate courts then our cocodedewillwill
need modifying so as to permit ap-
peals from justices of the peace to
the district courts

As to the act of Ccongressangress refer-
red to I1 have only to add that no
act of any statestale or territory is ne-
cessary in aid of an act of congress

every statute af a state or of a
territory in aid of an act of con-
gress or to hinder or delay its ope-
ration Isia unconstitutional and
void but this remark is not de-
signed to apply to a statute that
only incidentally effects it

As to crimes that go unpunished
I1 have to say if the probate courts
have not criminal jurisdiction and
if the territorial government can
not confer it and if thothe district
courts set aside bofflonnic
ers of the law may be excused if
creacrescrimes goesoes unpunished

As gthereere is a difference of opinion
about the election and appointment
of certain officers and asis I1 have
formed an opinion for myself I1
will proceed to present it

the seventh section of the or-
ganic act as above quoted is am-
biguous in its terms and for that
reason admits of construction or
interpretation

the act as a wholeewaswas designed
to prepare for a state to be admit-
tedte into the union audand therefore
should at allali times be construed
with reference to that onobjectact it
gave full powers of legislation sub-
ject to only a few inhibitions and
subject to thetho supremacy of the
united states to be exercised by a
disapproval of the laws enacted

it provided for a governor a sec-
retary three judgesjud es auan attorney
and a marshal of nethe united states
forforaa legislative department ailalland
for a delegate in konuoncongresslongressgress withwit
such an actletlcttet for such an object it itis
easily to be perceived that many
officers were to be provided for not
therein named hence the seveseventhnth
section of the act was introduced

the first clause of this section
includes in terms all township
district and county officers and
these by the express languageauguage d
may bobe elected or appointedappoanpoined as
may be provided by law the next
clause includes all officers not pro-
vided for and these shall be nomi-
nated and by and with the advice
and consent odtheof the council appoint-
ed hemehere it will be seen by the
words all qofficers is included the
township county and district
offommmeersofficers whichwhich are in the first clause
therefore there must be some im-
plied

in
exceptions to the last clause

those who maintain that thetile
governor must nominate are forced
to introduce in this clause the words

with the exception of township
district and county offommmeersofficers so as
to make the language of thetile last
clause read thus and with the
exception of towntownship district and

county officerofficers8 the governor shall
nominate andana by and with the
advice and consent of the legisla-
tive council appoint all officers not
herein otherwise provided for or
they must introduce other equiv-
alent words in the same or some
other part of the section this ex-
ceptionception however is not in ibeibn
statute in terms if there ntit all it
is implied stistill if these words
were in the terms of the section it
would not render the statute un-
ambiguous As there is not any
legal unambiguous definition of the
word distridistrictdt which is included
in the first clause with their con-
structionst it would have to be in-
troducedtrod in the exception of the
last clause I1 have before said the
section requires a construction or
interpretation

so those who maintain that the
offommmeersofficers may be appointed or elected
are necessarily forced to flafianindfindiidtid a solu-
tion of the question I1

they claim that as the questions
arising out of it are of a political
nature involving the poipolpoepore ennor
of the territory it is one properlyrj
submitted to the political banbranchcg
of the government which is the
Govergovernornorandand legislative Amassemblyembly
and that as some exceptions or
words are implied and must be so
implied it is their right to supply
this omission

the section may bobe read with
equal plausibility as follows

that all township district and
county not herein other-
wise proviprovided for shall be appoint-
ed or elected as the case may be
in such mannermanneh as shall be provid-
ed by the governor and legislative
assembly

the governor shallshail nominate and
by and with the advice and con-
sentsent of the legislative council
appointallali officers not herein other-
wise provided for which bybylawlatalatu are
required to be tiusthust ug arpappappointed or
equivalent wordwords in some other
part of the Leecsectionelectiontion

one of thesethebe imimpliedpliedpiled clausesclause will
restrict legislative power the
other does not brienlargelargelargo it but if it
did it harmonizes with thetile rules of
construction i I1 I1

I1

in eonconconstruing thetho powers of con-
gress under tgthe constitution of the
united states the rule is as these
powers are nilall delegated none is
given except what is expressed
and what is necessarily implied in
what is expressed in construing
state legislative powers underu their
cinstitutionsinstitutions every power is held
to bobe given except theaothose expressly
prohibited or necessarily implied
prohibition infil what is expressed

afiif I1 am correct in holding to the
same rule in a territory as in a
state the legislative power is over
this subject because not prohibited

this view harmonizes with the
language of section 6 latter clausealiailall laws passed by the legisla-
tive assembly and the governor
shall be submitted to the congress
of the united states and itif disap-
proved shall be null and of no
effect

this clause is equal to saying
shall beeffectual if not disapproved
it also harmonizes with thetho opin-
ion of the supreme court of the
united states in the clinton and
engelbrecht case and in my capcncne c

again I1 have said it is albig t-
ous

i-
ous in that the section contains tilethe
word dettrictdistrictct in connection with
the words township and county
offommmeersofficers

townsiltownshipillliy and county are words
well undeunderstoodr t embracing subdi-
visions of ita state or of a territory
but the word district as the law
now stands has no definite signifi-
cation so I1 will examine its mean-
ing

wharton defines I1 dladisdiAdistricttriet to bobe
a circuit within which a perpersonperonon

may be compelled to appearappeal 21

whaWhwhartonsartonsrtons L D p 29D
this then may be the whole

territory or a certain part less
than the whole

bouvier sayssass it is a certain
portion of the country separated

the rest for some special puipur-
pose I1 bouvier L D p
this makes it less than the whole
with anail extent to be defined by
law it may be a countcountyyaa city a
township a school or an election
district

burrill is more lengthy he says
it 15lsis derived from the latin worlwordwora

district districtoi from dest
ringer signifying to ddistrainis tratn lalaww
frenefrenchii distressesdi from
to distrain inlit old law a circuit or
territory within which the power
of distraining or other coercive
authority might be exercised I1
burrellsBurrills L D burrill pro-
ceedsceede and says in modern law a
portion of territory as of a state
coutcountyity city or town defined bybv

lawilaw within which a certain juris-
diction or authority maybemay be exer-
cised a civil divisdivit lonion of a state or
county for judicial or other purpos-
es any limited extent of territory
by successive extensions of mean-
ing thisthia word has gradually lost its
original and peculiar signification
and is now constantly used in ordi-
nary language to denote angany extent
of territory for any purpose

webster meeseqsee this word in web-
sters unabridged dictionary after
giving its as burrill says
all that space within which the

ordlord has the power of coercing and
punishing

A defined portion ofef a state or
city forfon legislative judicial fiscal
er elective purposes

any portion of territory of un-
defined extent a region a coun-
tryYI

with these definitions then it
may baandbe and for some purpurposesposesposea it is18

the whole territory as for instance
the election of it delegate to con-
gress the exercise of gubernatorial
or legislative power the exercise
of judicial power by the supreme
court for other purposes it is a
subdivision of the territory as for
instance the election of members
to the legislative assembly the
exercise of judicial power by the
district courts and the probate
courts then follow the county
courts in their sphere of action
and soon buffonebutbul none are districts
until defined by law when there-
fore any law is passed by the gover-
nor and legislative assembly de-
fining a district whether that be
the whole territory or a sub divis
ion of it it becomes a district with-
in thothe meaning otof that wowordadi and
by the express Janlanguageguage used the
offibersofficers may be elected or appointed
as the jaw ranymay provide

how then stands this question
in 1852 the governor and legis-

lative assembly passed a law pro-
viding for an attorney general and
a marshal to be elected by the joint
vote of both houses under this
law these officers have been elected
from thatthit time till the present and
until about 1862 or 1863 no gover-
nor raraisedased an objection then one
raised the objection but the legisl-
ative assembly stood firm from
that time till 1870 it was acquiesc-
ed in by the govelGotelgovernorsmors each of
whom had the same but no moreadre
legal authority than those who
have since presided in 1870 the
courts here ruled against this lawlayr

in 1873 the supreme court of the
united states having the law un-
der consideration held it valid say-
ing the organic act is suscepti-
ble of a construction that will avoldavoid
suchasuch a conflict and that construc-
tion is supported by long usage in
this and other territories under
these circumstances it is the duty
of the court to adopt it and declare
the territorial act valid ihlamif I1 am
correct in saying the judgment oraofaofa
court of last resort Isi conclusive
has not this netleen declared valid

in concluding allow me to sugstig
ggesttt that the judicial department is
allali important it is that branch in
which chiefly lies the sanction or
vindication of the law and nothing
can compensate for its loss or tilethe
impairment of its efficiency

the fact that it sometimes concom-
mits an error only shows that the
jjudgesu adges are men

legislative acts are constantly
coming under their scrutiny and
are being held void because they
conflict with the constitutionsConstitutionEt of
their states or with the constitu-
tion of the united states and the
supremacy of the general govern-
ment

the importance of this subject
with thothe long continuance of its
agitation and the interest excited
is my excuse for the length of thiathis
communication

your most obedient Serservantwint
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genuinegennino germans and bogus noannoab
I1uennenoestes a scientific swindle

editor destDesirrefrelcf cicalews
under the above beadhead I1 find in

the a republicanrrpublican papaperper
of paris auan account of the most I1lu-
dicrous

U

trick ever palmed on a sci-
entific body ownienof menwen it is a well
known fact that the germans are
extremely proud of their philosphiloso-
phyrbyeby they claimclatin to stand at the
headead of the scientific world and
they despise what they term the
futilityfutilityfuti lItt and ignorancei of thefrenzfrengfrench nation the following
facts will fully demonstrate the
falsity of their high pretensions

lit chariescharles lanneall a well

known french savant writes from
jerusalem tinder date of the aoth i

of december 1873 that the discdiacdiscov-
ery

i

ov
of ancient ruins at mesa near

the jordan had led to the manu-
facture

I1

of Moabito pottery jonyonon a
large scale two years ago this
gentleman learned from the ger-
man newspapers that a certain
prussian bookseller a renegaderepegade
jew had collected a large number
ofharthernearthern vases and small statues
covered with Moabife inscriptions
found on the other asideabide of the jor-
dan on these objects 31
gatineau ateneatseenaonceonca pronounced them
the work of a makermakenmakermaken of bogus an-
tiquities

i

ties his suspicions fellfei fillim-
mediatelyined lately on a foreign resident of
jerusalem with whom bea was
slightly9 ty acquainted whose hand in
copcopyingsI1 4 the characters of mesas
antiquities hebo easily distinguished
gestatedhoHe stated this singular roguery to
several english and french safa

recommending them to bobe
on the watch

in the meantime the greatest
and most famed german sa
declared absolutely the authenti-
city of these bogus productions and
even translated a portion of the in-
scriptionsscriptions contained thereon which
caused much talk iu the scientific
circles of germany and became
even a national question and they
were anxious to secure at any price
those marvellousmarcellousmarv ellous specimensspecimen of an-
cient pottery the emperor wll-
liam

wil-
liam bought the collection for

thalerthalersalenssr and it was triumph-
antly brought to10 berlin where it
now constitutes the most splendid
ornament of the royal museum

having thus secured a ready and
lucrative market the forgerfonger went
totb work with increased zest and hebe
now exports these objects bahunby hun-
dreds which are greedily collected
by the impimpeccableceable germans as soon
as they are placed in the markelmarket

ivlill gagneau hnshas seen these vases
and statues at jerusalem one
must be truly blind 11 saysbays hebe to
be deceived by suchbuch an imposture
these small earthen statues are otokno0o
very ugly that the fancy ginger-
bread dolls at the fairs of paris are
masterpiecesmaster pieces of art in comparison
with them they arearo covered witwithli
inscriptions from head to foot and
with phallic attributions of a phe-
nomenal size the german my

were nolao doubt delighted
on beholding these juvenile inde
cenniescen clescies which were by them con-
sidered usas religious more-
over a number of va flower
pots werewore there everyelvery one covered
with Moabito inscriptions M

upon being convinced that the
supposed specimensof coall te pot-
tery were forgendecrie the french
savant immediately commenced
investigations and after a pewfew days
diligentc shasearchreilreli hohe caught the for-
ger at work andabd also found the
very potter in whose ahonshop hohe bakes

Fmcibien I1 M G n eau wwass
temptedd to keep stil landlaud to let the
germans invest more money in
this trtremendouscendou hohoaxx but on sec-
ond thought he concconeconcludededed that it
was time to unmask thetho forger to
stop this archaeological scandal
and to interrupt this colossal swin-
dle which was sogo well calculated
to injure science

but what have tilethe good people
of berlin said on thetile matter
frenchmen have hugely enjoyed
the joke they feel merry at tiiethe
facility with which these infalliblegerman scientists haveheeve been duped
by n miserable forger and the
emperor william although hohe Is
in possession oiof a large amount in
thaders which were easily obtained
is no doubt extremely vexed to
think that he has paid sosd high a
price for forged antiquities

this is certainly the most com-
plete imposition ever palmed upon
the credulity of archaeologists thetho
Englis llandliand bruhnfrien cad
emles have been officially inform-
ed of it W

luisluls A BERTRAND

LEGALY NOTICE

11 otice 11IS HEREBY GIVEN THAT I1J alma eldredge mayor lula and for thetho
city of Coal summit county territory
of utah wilitrill appeap arauarat the UUSS land office
saltSalti 1 ake city utah befaro the neregistergister
and receiver thereof on the slat day 0of
march A D 1874 at 10 am ot said
daigday to prove my tote enter the 8 f N
EP ft andana 8 BR itH becfee 83 fi Wwi14 and 8 W 4secsee 9 EENI1NN KV H sec 17 audnud W 34 NX W 1tsection ab township 2 northkorth of ranko 6
fast of the salt lake meridianant in therancter-ritory cr

otof utah in trust foror thothe several use
and benefit of the occupants otof Coalville in
said county and territory accordine to theirrespectrespectiveivoiyo internts u der i he act otof congre4s approved marckmarch sadinadzad at which
time and place any adverse claimants may

myinyidy hightright to entercuter the said
land as aforesaid witness myroar handband thisthit

day of february A D 187441
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