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utah territory

we come now to the history and
dast chapter of the persecutions
against the mormonscormonsMormons commenced
under the ariafi ministration of grant

abadand like thetile history of Loullouilouisianaslanasiana
south Caical ulina and other southern j

states flosiositidsIs a history of repeated
i wrongs it began with the ap-
pointment of wils late
of freeport illinois as governor
of utah in the year 70 andarld

i that of george A black secretary
a mere boy from the same place
who hadbad prepared himself to act as
governor of this territory by a
long and faithful service as a mem

berodaberberofaof a minminstrel troupe shaffersSha fiers
qualifications were that he had
served under ben butler duridurlduningduringdg
the war went out with empty

hindsi hands and purse but on his return
utillaUtilbuiltlt att Vfreerreefreeportfreeportreeport the largest and
anost expensive house in nilnii that
part of illinois and while a jolly
good feliofellofelloww could drink deeper and
oftener than any otherothen manmari in the
grand army not even excepting

i alibthe commanding general hImEhimselfoinoil
shattershalter came herbandhere and at once simsig

his official career by having
theshe Honholiconchaschas 1LWi isonlson us-
ticeice removed because he would not
T

violatevioylo I1a te law and decide questions in
court in accordance with his exe

demands and grant regard-
ingI1 ng the judges in a Territerritorytoy as

meremero members of the governors
5 in order to make it a military
unit removed the only honest and
capable judge then on tilotile bench
during the governorsgovernor illness or
absence the ath of july came

arandarmnd and the mormonscormons and con-
itv dative gentiles proposed an old

faIdoned celebration of the day
when tietletietl y i cormon legion would

the military escort
whereupon secretary black as
acting governor issued a proclama-
tion forbidding any such demon
tra tiontiou and actually applied to

colcoiacol de Trobiland in command of
the thirteenth infantry then sta
tidied herehero to fire upon the mor
mons should they dare to commit
the high crime of celebrating the
ath of july the celebration was
broken up but a few members of

nheahe battalion came out as an escort
for some little girls and were seiz-
edjd and arrested for high trtreasonensonedson
locked up in camp douglas forforaa
long period on the order and war-
rant of a judicial himself
a bigamist from chicago con-
gressman dawes spent that ath
of july at ogden and was
fully informed of all these
outrages but no action hasbas ever
been taken upon them grants
governor and secretary committed
them and since that period no dis-
interested judge has ever sat on the
bench here and no legal grand or
petit jury has ever been drawn in
this judicial district whenever
that time comes secretary
black and his coadacoadjutors who com-
mitted these outrages false impris-
onments and malicious prosecu-
tions will have an opportunity in
court to answer in the
meantime a new spirit appeared
upon the nieldfieldfi I1 and having first
taken possessionpospossessionsessio of the presidents
and his ladyslady confidence CAcameme
here to convert or convict this

people that man was a relig-
ious and political jesuit by the
name of newman who had the
entree of the white house at all
hours made music for its inmates
with his chimes over the metho-
dist church which he debeerdesecratedabed I1
who literally stolestoie the livery oiof
heaven to serve the devil in and
who I1 havingt first organorganizedzed the
conservative republican party in
new orleans established a con-
servativeservative paper called the times
there received sooSOO from the con-
servativeservative legislature to publish its
records and then sold out
becamebecam0 the most radical of
all the new orleans carpet

and rushed to washington
to elp kellogg and durell trample
uponu on the rights of the people andnd
wwho0 I1 finally made an incursion
into this valley his avowed pur-
pose was to preach down polygamy
and president young as is his
habit invited him to preach in the
tabernacle which seats comfort-
ably people and when
crowded will contain and
where orson pratt the most learn-
ed and able odtheof the mormon priests
would reply to him A debate or
discussion was arranged and fa-ther brigham sounded his rams
horn and from mountain and val-
ley from canyon and gorgegorge from
cityelty and country young and old
all men and women of all castes
colors and conditions were sum-
moned to the conflict the taber-
nacle was crowded the great organ

pealed out its notes the choir com-
posed of yoofloo1 female voices led by a
soprano of surpassing richness and
volume of voice and male
voices sang the loud anthem when
brother newman began and with
all his own sermonssermonsj and those lieho
had purloined from others he
preacheddandand exhorted hebe argued
anandaud ranted hohe prayed and he raved
to his heartsbaarts content until his
mind and words were exhausted
nowbow came orson pratt armed likeike
david in 1113his fight with goliah
with a single f tone but that was the
bible the gentile bible the mor-
mon bible for they are but
oneonel and the same ubeuhe book
inspired by god the word of
god this and nothing more hold-
ingC up this inspired book hebe de-
manded of his opponent that helle
should now admit orbr deny in the
presence of that excited audience
that this both old and new
testaments was the word of godgodl
after much evasion hesitation
equivocation like count fosco
before the district committee of
congress the jesuit newman was
compelled to admit that the big
book was the word of god and all
that therein is was inspired of him
fatal concession Hohopelesshofelepele sur-
render of the key of the entire posi-
tion orson pratt rising in all hisbis
majesty first holding the book on
high then lays it on the pulpit
and reads page after page chapter
afterutter chapter line upon line
giving the history of the pro-
phetsplbets and chosen sons of god
wwhosehos wives and concusconcubinesines
compare to these mormormonscormonsrnmons

i

ons
were like the sands upon the sea
shore contrasted with the sails
which float upon its bosom the
dullest in all that crowd the most
ignorant and unlearned mormon
could understand the argument
and logic and the triumph was
complete if god approved of and
sanctioned polygamy if his chosen
servants his prophets and his an-
ointed kingsicings could with his smilsmileses
and approbation indulge in plural-
ity of wieswitwix es if christrist never in any
manner discountenanced what had
always existed under the former
dispensation why should not
president young the prophet of
the lord as they believe do
likewise why should he be abus-
ed vilified persecuted imprison-
ed for living a life in strict
coincidence with david and isaiah
and solomon and all the heroes of
the old testament newmankewman was
beaten conquered overcome not
by orson pratt not by brigham
young but by the bible the inspir-
ed book of god and like CatillcarilineCatilinene
he fled he absconded liehe escaped
he rushed back to the white house
to ask new powers to secure new
weapons to find new arguments
with which to conquer this stiff
necked people who understood the
bible better than he did alidand who
justified polygamy by the werymery
words of god himself the presi-
dent mourning over the disaster
and defeat of his chaplain his con-
fessor his spiritual pastor and mas-
ter was only too willing to arm
him with new weapons to clothe
him with new powers and to start
him once more on hlhijhis crusade
against this people what next
occurred we shall see industrial
aoeage

mines around salt lake city
seated around the barroombar room stove
for it is always cold at night in

alta I1 asked of several miners
how many mines they supposed
there might bobe within fifty miles
of salt lake city

these mizimiriminersers andantl others whom I1
metinet in otheruther districts agreed an the
average with this broad statement
there are around salt lake more
than locations including
working mines and prospects of
which over a thousand are in oper-
ation employing more than twen-
ty first class and several small fur-
naces and ten thousand men in
operating the whole

the value of production is over
annually to whose

benefit does this enormous wealth
accrue not to the working minersminers
who are always prospectingpros pectin kyjkyp and
always poor but to rich capitalists
and thriving speculators doubt-
less the mountains are full of silver
and lead and if capital could be
obtained to work all these thirty
thousand prospects annlnyrlnhi a hundredamundred
thousandthou and more i iulaiun might be
found silver would soho glut the
worlds markets that its purchas-
ing value would be materially re-
duced but only a few of thetilo larg-
est mines are worked to their full
capacity while most of even those
are used simply for stock jobbing
purposes

the proceedings cited in regard
to the emma apply to many of the
rest A minomine isis bought for a few
thousand dollarsdoldoi larslais and by trickery
or false representation is put on
the market for hundreds of thous-
ands or millions which if operated
on the basis of its true value would
yield paying dividends with the
presentresent fraudulent system it pays
nothingnotiling to the deluded purchasers
but the mines will all contribute
largely to the prosperity of utah
and especially to that of saitjaitsalt lake
city by bringing in populationtion
anand capital and enhancing the
value of real estate the safest
speculation is not ivIR mines but in
houses and lands

on the next day under the
of mr sweeney I1 climbed the

hillsbills looked into a hundred small
holes or prospects talked with
the miners who in their poverty
were living on rich hopes for the
future and then my previous ex
pe in gold mines at caribou
serving as a warning to be careful
prepared to leave little cottonwood
without yielding to the temptation
of silver the mormon Coucountrynery by
john ijodmancodman

COURT PRACTICE IN tiiethe
territories

SUPREMEnie COURT OPOF tiieTHE UNITED
STATES

1noy 9 october termterms 1873

james hornbuckle 1 in error to
and samuel mar the supreme
shallshail plaintiffs in court of the
Uerroraror vs john j territory of
toombs J montana
mrnir justice bradley delivered

the opinion of the court
this was an action brought by

toombs the defendant in error
against the plaintiff s inI1 n error in a
district court of thethe territory of
montana for damages caused by
the diversion of a stream of waterwafer
by which the plaintiffsplaintiff farm waswa
deprived ofef irrigation and for an
adjudication of his right to the
stream and an injunction against
further diversion the action was
framed and conducted in accord-
ance with the practice as establish-
ed by the legislative assembly of
Territorythe of which the follow-
ing are the material provisions

siaSKsta 1 there shall be in this
territory but one form of civil ac-
tion for the enforcement or protec-
tion of private rights and the re-
dress or prevention of private
wrongs

CISIcshe 2 in such action the party
complacompiacomplainingininglaing shallshail be known as the
plaintiff and the adverse party as
the defendant

SEC 38 the only pleadings onoti
the part of the plaintiff shall be the
complaint demurrer or replication
to the dependantdefendantlitsrits answeranswer and the
only pleadings on the part of the
defendant shall be a demurrer to
the complaint or a demurrer to the
replication or an answer to the
complaint

SEC an bissuissue0 of ffactact shall
be tried by a jury unless a juryabury
trial is waived or a reference hebe or-
dered as provided in this actacl

the case was tried by a jury who
foundpound for the plaintiff assessed his
damages at one dollar and decided
that helie was entitled to seventy
inches of the water upon this
verdict the court gave judgment
and awarded an injunction as
prayed

the only errors assigned are based
on the intermingling of legal and
equitablequbitable remedies in one form of
action

such an objection would be avail-
able in the circuit and district
courts of the united states the
process act of 1792 1 stat ex-
pressly declared that in suits in
equity and those of admiralty and
maritime jurisdiction in those
courts the forms and modes of pro-
ceeding should be according to the
principles rules and usages which
belong to courts of equity and to
courts of admiralty respectively
as contradistinguishedcontradistinguished from courts
of common law subject to such
alterations and additions as the
said courts should respectively
deem expedient or totb suchsueh regula-
tions as the supreme court should
think proper to prescribe thesupreme court in prescribing
rules of proceeding for those
courts has always followed the
general principle indicated by the
law whether the territorial
courts are subject to the same re-
gulationgulation is the question which is
now fairly presented

in the case of orchard vs
hughes 1I wall 77 a majoritybority afpf

1 r t jr

thisthia court waswaa of opinion that the
territorial courts were subject to
thetho same general regulationsregulationsinainiuequity cases govern the
practice in the circuit and district
courts that was the case of a fore-
closure of a mormortgagedebraskaWeage inid the terilteni

court of nebraskabraska and the
court under a territorial law not
only decreed a foreclosure andnud sale
of the mortgaged premises but gave
a personal decree against the de-
fendant for the denndeffdeficiencycleneyclency wowe
had decided in noonan vs lee 2
black that under the equity
rules prescribed for the circuit and
district courts such a decree could
not be made the majority of tthehe
court now applied the same rule in
the case of orchard vs hughshughes al-
though it was decided by a territ-
orial courtbourt following out the
principle involved in that decision
we subsequently in the case of
dunphy vs kleinsmith 11 wallwail
lioglo reversed a judgment of the
supreme court of montana on the
ground that the case being in na-
ture of a creditors billulli filed to
reach property which the debtor
hadiad fraudulently conveyed was a
clear caseease ofef equity whilst the pro-
ceedingsce therein exhibited no re-
semblance to equity proceedings
there being a trial bbyIV juryJ a ver-
dict for damages and a judgment
on the verdict

on a careful review of the whole
subject we are not satisfied that
those decisions are founded on a
correct view of the law by ththee ath
section of the organic act of the
territory of montana 13 statstata 85
with which that of nebraska ssub-
stantiallylyli agreed it was enacted

that the legislative power of the
territory shall extend to all right-
ful subjects of legislation consistent
with the constitution of the uniunitedted
states and the provisions ofbf this
act by the oth section it was
provided that the judicial power
of said territory shall be vested in
a supreme court district courts
probate courts and in justices of
the peace I1I1 and that the juris-
diction of the several courts herein
brovprovidedded for both appellate and
originalriginal and that of the probate
burts and justices of the peace
shall be limited by law provided 11

thatbhatt the said supreme and didis-
trict

s-
trictstrictcourts respectively shall pos-
sess chancery as well as common
jaajlawj jurisdictionurisdiction

now here is nothing which de-
clares as the process act of 1792 did
declare that the jurisdiction of
common law and chancery shall be
exercised separately and by dis-
tinct forms and modes of proceed-
ing the only provision is that
the courts named shall possess both
lunisfurisdictions if the two jurisdic-
tions had never been exercised in
any other way than by distinct
modes of proceeding there would
be ground ronfon supposing that con-
gress intended them to be exercised
in that way but it is well known
that in many states of the union
the two jurisdictions are commin-
gled in one form of action and
there is nothing in the nature of
thinthingsgs tto0 prevent such a mode of
promproceedingding even in the circuit
and district courts of the united
states the same court igfsr invested
with the two jurisdictions having
a law side and an equity side and
the enforced separation of the two
remedies legal anndaund equitable in
reference totd the same subject mat
ter of controversy sometimes leads
to interesting exhibitions of the
power of mere form tdto retard the
administration of justice in most
cases it is difficult to see any good
reason why an equitable right
should not be enforced or an equit-
able remedy administered in the
same prproceeding by which the
legal nightsrightsit of the parties
dicadilatedted be this howbowhowevereveri usas it
nmaylayiny a consolidation of the two ju-
risdictionsriaris exists in many of the
states and must be considered as
having been well known to con-
gress and when the latter body in
thetile organic act simply declares
that certain territorial courts shall
possess both jurisdictions without
prescribing how they shall be exer-
cised the passage by the territorial
assembly of a code of practice
which unites them in one form of
netlonaction cannot be deemed repug-
nant to such organic act

A clause in the section of the
act however has been referred to
by which it is declared that the
constitution and all lassoflaws of the
cited states which are not local-
ly inapplicable shall have the same
force and effect within the said
territory of montana as
in the united statesStatesandand it
argued that by virtue of this en-
actmentactment all regulations
judicjudiejudiciala proceedings which are con

talked in any of the acts of con-
gress are imported into the prac-
tice of the territorial courts but
this proposition Ish not tenable
laws regulating the proceedings
of the united states courts are of
specific application and are in
truth alidand fact locally inapplicable
to the courts of a territory there
is a law authorizing this court to
appoappointI1 nt a reporter in one sense
this law is not locally inapplicably
to the supreme coucorcourtit of the territ-
ory but in a justlust sense it is so
the law has a specific application
to this court and cannot be applied
to the territorial court without an
evident misconstruction ofbf the true
meaning and intent of congress in
the clause of the section above
referred to that clause has the
effect undoubtedly of importing
into the territory the lawsdawg passed
by congress to prevent and punish
offences against the revenue the
mail service and otherothier lawsjaws of a
general character and universal
application but not those of speci-
fic application

the acts of congress respecting
proceedings in the united states
courts are concurred with and con-
fined to those courts considered as
parts of the federal system and as
invested with the judicial power of
the united states expressly confer-
redred by the constitution and to be
exercised in relationco with the
prepresencegencecence and jurisdiction of the
several state courts and govern-
ments they were not intended asa
exertions of that plenary municipal
authority which congress haihab over
the district of columbiaColumbift and the
territories of the united states
they do not contain a word to in-
dicate any such intent the fact
that they require the circuit and
district courts to follow the prac-
tice of the respective state courts
in cases at law and that they sup-
ply no other rule in suchsuell casecases
shows that they cannot apply to
the territorial courts As before
said these acts have specific appli-
cation to the courts of the united
states which are courtrcourts of a pecu-
liar character and

whenever congress has proceed-
ed to organize a government forfon any
odtheof tha territories it has merely in-
stituted a generalgeneil system of courts

and has committed to
the territorial assembly full pow-
err subject to a few specificcille or
implied conditions of supplying
all details of legislation necessary
to put the system into operation
even to the defining of the jurisdic-
tion of the several courts As a
general thing subject to the gener-
al scheme of local government
chalked out bybv the organic act
and suellsueh specialI1 provisions as are
dontaipontalcontainedned thereinn the local legisla-
ture has been entrusted with
the enactment ofef the entire system
of municipal law subject also how-
ever to the right of congress to

1 revise alter and revoke at its dis-
cretion the powers thus exercised
by the territorial legislatures are
nearly as extenextensivesive as those exer-
cised by13y any state legislature and
the jujurisdictionisdiction of the territorial
courts is collectively co exten
sive with and correspondent
to that of the statesmote courts

a very different jurisdiction
from that exercised by the circuit
and district courts ofbf the united
states in igne the territorial
like the state courts are invested
with plenary municipal jurisdic-
tion
it is true that the district courts

of the territory are by thetho 0organicnac
act invested with the same durisduriljuris-
dictiondiet on inlri all cases arising under
the constitution and laws of the
united states as is vested iniii the
circuit and district courts of the

i united states aada portion ofcf each
term is directed to be appropriated
to the trial of causes arising under
the said constitution and jawslaws
whether when acting in this ca-
pacity the said courts are to be
gogovernedvernedvernea by any of the regulations
affecting the circuit and district
courts of the united states is not
now the question A largelarga class of
cases within the jurisdiction of the
latter courtscouris would not under this
clause come in the territorial
courts namely those in which the
jurisdiction depends on the citizen-
ship of the parties cases arising
undertinder the constitution and laws of
the united states would be compos-
ed mostly of revenue admiralty
patent and bankruptcy cases pro-
secutions for crimes against the
united states and promprowprosecutionsunions
and suits for infractions of the laws
relating to civil rights under the

and xyth amendments
to avoid question and controversy
as to the modes of proceeding in
such cases where not already set


