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be such they have no assigpable in- | polygamy
o ¢ cunusel disobedience toereto. It then

grest. This sbiftine right, dependent
pmatters of taith, belongs io that
dsss of indeflnite uses which in Enyg-
4ypd pre-exisied, bat were estsblished
t5 the statute of 43d Elizabeth, under
ue natme of charters. (Vidal v. Bhila-
{ziphia, 2 Howard, 127.) .
Insome of the States gifts to these
gdeinite uses buve been held void.
e, Gen, v. Gullego (8 Leigh R.
f¥a]. Hart v. Baptist Association
gWoeaton R., 1) und cases relerredl

w(-_)') But there is another principle
jolved here. Though this law bad |
artered a cogren and created siock
jpterest 10 fts ?rnpert-}'d'et.um.hing cun
per the right of this Government, with
sproper saving of tdese ptoperty in-
ierests, from  disincorporating it'in so
fs 85 it 1S powers which are political
jntoeir nature, and create an institu-
gon wheell in otbhercouutries has pecn,
uod might become here, w powerful
szency lo its inftuence over the oudy-
plitic orover the lunctions of tae
poverament itseld,

Jtcanoot be denled that a law look- |
g to what the Constitution detines as
| “respecting the establisnment of re-
ligion,’’ though it vested the religious
feoctions  in & stock corporation,
yoaid he none the less void to that ex-
weot and repealable by Coogress. This
charter erecis this chureh into an in-
jtution of the body politic, gives it |
prpetuity and indetnite power o ac-~ |
quie, generation by generutiow, IProl:--
¢y it the Territory, and thus finally,
wother chnrches bave done in other
wpuntries, to guther such a force ‘and
jofnence as to govern the Common-
wealth whiclh gaveit existence.

The duty ot Congress "to prevent
aich an jestitution to be established
inthe youny Stale, ns = means of pre-
renting its  rowth to that structare at
which adins sion to the Union will be
fesirable o the coontry, cannot be
toubted,

Your committee, therefore, while
nopusing to disestablish the churchl
wd to dissolve both corporatious, has |
provided for a4 judiclul settlement of
i rights of property according to luw
1od equity.

The seventecnth section of the com-
mittee’s bill (4 new one) gives the
right of review of any judgnent of the

o
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makes this registration or the taking ot
this oath a prerequisite to voting, jary
service, and holding office.

Your committee recommend this as
being right. None but those who wili
do the thinzs prescribed in the oatn
should vote—for they are not good
citizens; and nope bnt those wh will
not do these things should esteem the
oath a hardship as a prerequisite to
taking part in the aflairs of u govern-
ment which must conform to the Con-
stitutivn aud iaws of the Unpited
States.

Section 26is a uew one, It provides
that the council, as a c¢o-ordinate
branch of the legislature, shall he ap-
pointed by the President, by and with
the advice #nd consent of the Senate,
from cltizens resident in the severai
districts for members thereof laid ont
and detined by luw.

1o the present legislature the anti~
Mormon people, though one-sixth or
more of the population, isve only one
representailve io eitber branch.

The Uaited States and the people
thereof ure dewply and directly inter-
ested in the mouldinz of the poiicy of
the new State. They ire uorepre-
sented. It is not only consistent with
precedents and with judicial decisions
uas to the power of Congress over the
Territories, but with reason and sound
policy, 18 shown in the former report,
that the interests of the people of the
Upited States should be assured by
fair represeptation in the legisiatore of
the Territory. To give 4 monopoly of
power to the Mormon majority in Utah
would be injarious totne people of the
United States not now there, but hav-
ipg a right to go there, but who may be
prevented by legislation unfaverable
to them, from all part in which it pres-
ent they are wholly excluded.

Uuder this section the Mormon ma-
jority will have its full voice in ope
and the most numerous branch of the
legislature, It can thus check alj pro-
posed legislation contrary to their
rights and interests. Tbe couocil ap-
pointed by the President and Senate
will have like check on the local ma-
jority to protect the local minority and
the whole of the people of the United
States.

Such checks and balances are ac—
cording to the genius of cur whole po-

und that therefore the defendant 151

sball hold their respective offices angl | iovalid. Toe uct mmast oe wade Lo read
perform the duties of the same until /i accord with the Organic Law, which
the next general election, aud um.nlvests the power of u})polnt.ment in the
their successors shail be elected and | Governor und Council. .
gualitied. Laws 1878, p. 27, sec. 4,/ The Legislature of the Territory has
it is conteaded by the pluintiff aund | taken the same Yiew that we (uow take
respondent that the laws providing tor{of the question. For, in 1878, it
‘he elcction of a Treasurer and Audi- | chaoged the law so far as the manner
tor of Public Accounts, are in conflict | of electing the office is concerned. By
with section 7 ¢f the Organic Act of | the act of 1852 the Auditor was elected
Utal, and with section 1857 of the Re- | by the Leglslature, By theact of 1878
vised Statues of the United Hiates, | he is elected by the people. In chang-
iug the manner of election the Legisla-
uot lerully entitled to the ofice neld |ture hud no idea that 1t was legislating
by him. Scction 7 of the Organic Act | the office out of existence. By its ac-
of the Territory provides: *'l'hat all tion it determined that the oflice re-
township, district, and county officers, | mained, no matter how the officer
uot hereld oilterwise providea for, ! should be chosen.
shall be uppointed or elccted, as the| Moreover, if the whole act should be
case may be, in such muenper as shal] | beld void it would pot help the de-
be provided by the Governor and Lex- | fendant He would ne just as clearly
islative Assembly of tle Territory of |4 usurper. e has uo more inlerest
Utah., The Governor shall nominate, than any otber citizen in the question
und, by and with the advice and con- | Whether Arthar Pratt, the Governor's
sent of the Legislative Council, ap- | 4ppointee, has any titie to the office;
point, all officers not berein otherwise | 80d we think the court below properly
provided for; andin the first instange | devied the defendant’s claim to litigate
the Governor alone may appoint ail | Pratt’stitle. Heis not iuterested in
said otficers, who shall hold their offl- | the qnestiou as to Pratt’s right, Yot on-
ces uutil the end oi the first session of [ 1y 1o the determination of his own

wart of the Territory in all crlminul|
, csses under this act and that of March | litical system. _
22,1832, and of any judgwent and de-| Section 27 (a pew onc) gives all
cree under the s{xteenth section of | futnre appointments to offices in the
luis act in dissolving une disposing of | Territory to the President and Senate
ie property of these corporations,|orto the governor znd council. At
This conserves the rights of 2l under | preseut the officers ol the Territory are
the decisioun of the highest court in the lalmost wholly in the hands of the Mor—
Union. mon population by reason of thelr be-

The elg'ljlteenth section of the com-
mittee’s blll {2 new asection) gives
equal rights to all rellgious sects to
hold u Hmited amount o! real property
for religions houses of worship and for
residences of religious tcuchers, etc.

The nineteenth and twentivth sec-
tions 01 the committee’s bill, which
amend twenty-secoud auvd twenty-
third of the Senate bill, relate to the
peace powers of commissioners of the
supreme court of the Territory and oi
Inarshal of the United States in arrest
&c. The cominittee has proposeci
anendments to the Sepate biil as to
the powers of the marshal, in the in-
terests of the liberty of the citizen and
by llimimuou on the power of the mar-
shal,

Section 20 of the committee’s bill is
ihew one. Itrepcalsthe militla laws
of Utah, creating the Nauvoo Legion,
and brings the militia of the Territory

‘ in

relecied by popular sufirize.

The rezsons already suggzested make
It important to give this powcr over
the otticera to other hands.

Section 28 makes the new oflice of
comm/issioner of schools, and gives the
appolntment to the governor, and
ngollshes the office of superiniendent
This will be in the interest of fair dcal-
ing and justice to the children of ali
clagses of the Populatmn.

Your committee, in couclusion, re-
commend the bill herewith reported,
smendiog the Senate bill No. 10, and as
4 substitute therefor, to the favorable
consideratioz, of the House. While
the bill, thus amended, dcals with the
publicquestionaiuvolved with irmness
und with a real purpose to cure exist-
ing evils, it docs so in edtire con-
sistency with the constitutional liber-
ties ot the people, and with their free
right to exercise their religious belief

tnder the laws of the United States,

Section 21 is also 2 uew one, and re-
. peuls all special grauts by the Terri- |
toriul legisiature and that of Deseret
io private persons Or corporations of
rights in and to any part of the pubiic
domain.

Section 22 of the committee’s-bi:l
unends in some respecis section 25 of
Senate bill, This re-establishes the
dower right of the widow secured to
ber in KEngland by Magna Chuatta,
Dower, swhich is iuconsistent with
]i}uml mitrringes, was abholished by the

erritorial legislature of Utab, and is
oow to be restored, as coutinuing the
claim of the lawfiel wife npon her Hv-
ing husband, against his estate when
hedies, 5

The committee propose an amend-
ment defining the term “‘lawiul wife,*
a5 in plural marriages the first wife of
the husband. This is right in itself, is
according  to the decisions of the
courts of Utah, and is m_:lIv1 opposed In
appearance by one Knglish cuse, Hyde
¢, Hyde, 1 Probate snd Divorce bases.
dnd appoars from the statemeat of
members of the Mormon Courch be-
fore the committee to be aceeptable to
thermn, at least as far as the preference
is given to the first in legal rights over
the other. It accords with the well
known maxim, “ Qui prior est tempore,
Potior est jure.”

Sections 23 and 24 of committbe’s
bill corvespond with one slight change
tosections 17 and 18 of Senate biil. |
They reter to certain provisious as to
reappointment of districts for legista-
tive assembly, and to registratipn, etc.
of voters.

Bection 23 of committee’s bill is a
1ew ooe,

ipajd of the third section, a3 to the
tecord of marriages hereafter, this sec-
You requires every tale person to

Teglster nimself before the clerk of the

Probae court by hisfull pame, and

“ivigg, if married; the pawne of his kaw-

[ulwite, This will make a record of

ol mutringes heretofore 1o the ‘Terri-

m?s 83kection 3 provides for the Iec-

ord of they, hereafter.

The sectlon requires every male per-
80D 10 take gnd snbscribe au oath at
the same  time to su part the
Constitution and lawe of  the United

according to theiwr own consciences,
aod only uonder the responsibility of
each man to thc Snpreme Beine.

All of which js respectfully suob-
mitted.

il — "
THE DECISION IN THE OFFICE
CASES.

IT 1S ADVERSE TO POPULAR CHOICE.,

Following is the fuli text of the Ter-
ritorial Supreme Court decision, de-
Hvered Saturday, June 183h, 1836, which
declares that the People hive not the
right to flll the Territorial oflices, buat
that it is the Governor’s prerogative.
The case ob which the matter was
tested was that of the Auditor of Pub-
lic Accounts, Nephi W. Claytcn, and
similarly affects the office of Treasu-
rer and others. After reviewling the
complaint aud answer in the case, the
COourt says:

It will be seen that the defendant
founds his right vo hold the otfice upon
the fact thut at the regular election
held on August 1st, 1880, he was elected
to the position by the people of Utah,
and sfterwards .commissioned by the
Governor; that no one has since buen
elected to flil the office. He does not
allege tpat heever qualified a8 reqoired
by law, bot insists '‘that by virtue of
sald election and the said commiassion
of said Governor, and nototherwise,”
he i acting as Auditor of Public Ac-
counts, .

By the yrovlsions of anact of this
Terrilory entitled **An act to provide
tor the appointment of a Territorial
Treasarer and Auditor of Fublic Ac~
counts,’ it is provided iu section 1:
“That a Treasurer and Aunditor of
Pnblic Accouuts shall be elected by the
joint voie of both honses of tne Leris
lative Assembly, whose term of office
shall be four ¥eurs, aod nutil thrir suc-
cessors are elected aud quslifled, un-
less sooger superseded by legiiatlve
uction.—Comp. Laws, 1876, p. 90.

In 1878 the Legislative Assembly
pussed ap act which was duly ap-
proved, providing that **The Territo-
rial Treasurer and Auditor of Pnblic
Accopnts suall be bereaftler elected ny
toe qualiled voters 4t the general elec~

B, and especislly those sgalnst

tion 1n Aungust, 1878, and bleanally

the Legislative Assembly.”—Comgp.
Laws 1876, p. 30. ”

Section 1857 of the Revised Statutes
of the United States is as tollows: **AjL

township, district and county officers, | all b t.rne,ht.ue act of the Legislatuie

excepl justices of the peace and

i ) ¢n -
era] oflicers of the militja, shuﬁ be

| Fa8.

right to the office.—People ». Abbott,
16 Cal. 359; Peoplev. Miles, 2 Mich.

But, it is insisted that while this may’

wiich we hold to be invalid,has been
ratitied by loog acquiescencé by Con-

appoinied or elected in such manner | Zress and thepeople jof this Territory,

a8 may be provided by the Governor
and Legisiative Assembly of every
Territory, and all other officers not
herein provided for, the Governor shal)
nominate, and by and with the advice
and ¢consent of the Legislative Conneil
of each Territory, shall sppoint.

Congress having the paramount right
to legislate for the Territories, it must
be couceded thatif theact of the Lep-
islatnre under consideration is open to
tite objection urged aguinst, the same
cannot be upheld or sustaine.—Taylor
v. Stevenson, 9 Pac. Rep, 641.

In the case just cited the court had
under consideration gection 1857 of the
Revised Laws of the United States in
condection with an act passed by the
Legislature of {dabo, providing for the

juppointment of two commissioners,

who, in conjnnction with one other
resident of the Territory,to be selected
and ndppmnted by the two named,
should perform the functions of the
office created, for the term specified by
the luw. The court 1o that case says:
**This delegation of agthority on the
part of the Governor and Leeislative
Council to the two commissioners to
select and appoint apother, must be
regarded with some devree of
ing and doubt. All the powers In-
trusted to government in the . Teyri-
tories, a3 well as in the Htztes, are
divided into ibhree departments, the
cxecutive, the legislative and Indiciul.
It is wisely provided that the
functions appropriate to each of
these branches of the rovernment
snall be vested lo a separate bodyv
of public'servants, and it appareut
that the perfection of the system re-
quircs that the lines waich™ separaie
and divide these departments shall be
clearly defined am:[J closely followed.
It is also true asa general proposition,
that the powers cantided by the tunda-
mental law to one of these depart-
wents cannot be exercised by another.
And where, as in this case, the Organic
Law provides that the dovernor, by
z0d with the consent of the Legisla-
tive Counsel, shall appolnt the 'ﬁerri-
torial efficers, we do not think that the
authority can be delegated to apother
bedy, and the Governor thns divested
of nis prerogative. !f this can be
done and sanctioned {n ooe instance,
it may be in others, and by this
method, or in the exerclse of the twe-
thirds legislaiive rule, over the Gov-
erbor’s veto, the executive may be de-
prived of the appointing power which
Uongress Las wisely contided to the
LExecutive branch of the Territorial
government.’’

We ure cleatly of the opinton that
the act in qnestiou is in counflict with
the Organic Law, and therefore void,
and that the defendant has no title to
the office of Audlitor of Public Ac-
counts of this Territory. It seems to
U8 that no argument is beeded to sus-
tain this conclusion. The Qrganic Act
bas confided to the Governor the duty
of appointing the person to filj the
office, by and with the advice and con-
sent of the Legisiative Conncil. If the
Legislature cun take from him this
power, and provide for the selection of
the oflicer by any other mode, it can
take from him every prerozative he
possesses, Congress having pointed
out the way by shich tae oflice in
question should be filled, the Legisla-
tute bas no power to provide angther
apd different mode.—Duncan vs., Mo~
Allwster, 1 Uiah, 81.

Tne case just cited fully answers the
argument of counsel for appcllant,
tuat the case of Clintonvs, Engelbrecht,
13 Wall, 446, and that of Srow rs.
U. 8,18 Wall, 317, hold thatanother
uct staed under precisely the same
couditlons a8 the oue in controversy
was valid,  Bee Duncan vs, McAliister,
1 Utah, 85.

But, 1t is argued, if the act prescrib-
ing the mode of filing the cfice jn
question is void by reason of ita being
e conflict with the Urganic Act, <hen
the oflices do not exist. This Court
held 1o the contrary, years ago, in
Duncan vs. McAilister, 1" Utak, 87, and
we s«e 00 rexson for bolding otherwise
ut this tupe. ‘The act creating the
office in question is entitled “Ap artta
provide lor the appointment of a Ter-
riterial Treasnrer and Auditor of Pub2
lic Accounts.”” The act creates the
office, nnd it provides the mode o
election. It s thereforetwo-fold, The

misgiv-

| legally 1o the exercise of the oflice,

ag well as by the action of the Terri-
torial Legislatore, 1f the Legla-
lature hud not the power to

pass the act in the first instance, it had
no authority to ratify it. A legislative
body may ratify an act subsequently
when it bad the power to do the act in
the first instance. It cunpot by ratit-
cation make a void act valid. Congress
did not pass the act in quesiion, and
the Territory can only exercise such

owers as are given it expressly by

ongress, or which are necessary in
the exercise of the powers expressly
granted. It is said that it is the duty
of the Territorial Secrelary to report
the Laws passed by our Legislature to
Congress, but the approval of Congress
is not essential to the vulidity of the
law, nor does its invalidity depend
upon the disapproval of Coogress. [t
the law is contrary to the Constitution
of toe United States, or to the (rganic
Act, or touny Jaw of Congress, it is 1n-
valid without any disapproval of Con-

| gress. Neither can the acquiescence

of the people of tne Territory breathe
the breath of life into an fnvalid law,
The law in question was dead trom the
beginniug.

\¥e qnite agree with counsel for the
respondent that au oflicer’s right tu
hold over ontil a successor is duly
elected or othorwise chosen and qual-
jiled only follows where he has been
aogd
iu Buch cases he toldsover as un offi-
cer de jure. But on the contrary, i the
incumuent has never been legally in-
vested wita the office, he is pothivg
more than an officer de facto; there is,
in legal contemplution in such a case,
& vacancyiin the offlce,—People 0. Strat-
ton, 28 Cal. 382; State v.” Howe, 25
Oluo St., 588; 18 Amnn. Rep, 321;
People v. Tilton, 37 Cal., 614; Feople
v. Wells, Cal.198.

There being a vacancy in the office,
we think there can be nv doubt bat
what the Governor was uuthorized to
1il] the same by appointmcnt, and that
the court below was correct in adjudy-
ing that Artaur Prats, by virtue of the |
Goverasor’s appointment’ and his qnal-
itication under that appoiniment is the
Auditor of Pablic Accounts for the
Territory of Gtah.

It is provided by section 8 of the act
of 1852 Lhat **vacancies may be fllled by
executive appointment iu the forego-
ing, or any office when the mode of
sapplying vacancies is not prescribed
by luw."’

Nothing cau be plainer than the fore-
going, and the uct of the Governor in
wakiog the appoiotment, was elearly
withiu bis power, and strictly within
his dutles. If be had omited to male
the appointment be would have fuiled
to have done his duty. He simply did
that which the law required him 10 do,
We hold that Arthor Pratt is tne Andi-
tor ot Public Acecounts for the ‘Terri-
tery, and that he is entitled to be put
in possession of saicd office, togetner
with the books, safe and all and
singular the fnsignia thereunto be-
longing.

itis also wrged that the demurrer
should bave been sustained because the
complaint does not set fortl the facts
us required by our code. The e¢om-
plaint is brought under chapters of
the laws of 183 Sex Laws 1884,
282, Hection 881 of that act is as fol-
lows:

"An action_may be brought in the
name of the People of this Territory
against any person who usurps,in-
irudes into, holds or exercises any of-
tice or franchise, real or preiended,

within the Territory,withont suthority
of law."

The complalot allvges that the de-
fendaat **did usurp uand iotrude ioto
.the office of Auditor of Pablic Ac-
counts in and for the Terrliory of Utnh
and ever sincethuttime he has and
does still hold and exercise the func-
tions of said office, withont authority
of law therefor.”” 1n a criminal case,
it is usnaliy sufficient to describe a
statualory offense in terms of the stat-
ute. It is insisted that this statement
i3 a conclosion of lasw; that it does not
cooform to the cnda and atatethe facts
constituting the cause of action. The
complaint ulleses tnat toe respondeuc
*holds uod exercizes the fuucuons of
the offlce without suthority of law

therefor,’” 1t would have been morel

=prccl:aem bave stated ‘*without ap-

1 1 .
&c.,and mnot to advise or |thereafter,and the present incumbents | first part.is valid. The latter partis| pointment,’ that being the only way in

wuieh the det . wpe could [awtully
coter into the office.

The object of the code is to make
pleadlngs Iplain and simple. It does
1ot require vt the pleader more than
wus required at the comwmon law. It
usually requires less of them. Lf, then,
this complaint had beeu sufticient in
its allegations as tested by the rules of
the ¢ommon Juw, it is suificient under
the code. While our statute has
chunged the form of pleading with re-
spect to rights and wrongs, of which
quo warranto was lorweerly the remedy,
toc change is simply as " to form, and
uot us to snbstance. The position of
the parties, the rules of evidence, and
the presumptions of the law remain
the same a8 before. As we Bhall see,
the nurden s gpon the defendant to
show his right to the oilice when it is
challenged by the peopte. It is not
necessary to show or point out with
sreat particularity the acts whicn con-
stitute the wrongful vsurpation, or
wrongful holding of the otfice, lf the
defendant had an appuintment, he had
it in his possession aud it is not necea-
Bury to allege it with the nicetly re-
quired in other actions, It is sufficieut
1o chall:pge the defendant’s right, and
e must disclaim or justify.

The uncient writ of guo warranto was
a writ of right for the king agalnst one
who usurps any office, frauchise or
liberty, to ingoire by what authority
he supports his claim, in order to de-
termine the right. 3 Bl. Com. 262, n
theory, the king was the fountutn of
hzoor, of office uud of privilege aud,
whenever a subject nndertouk to exer-
cise a public office, or fravcoise, be
was, when calied upon by the crowu,
through the writ of guo warranio, com-
pelled to show his title, aud if he, fuiled
to do 8o, judgiment passed against him.
The founiain of the rule may Luve becn
that, as all ottices und frauchises are
the gife of the king, they were deemedl
to ne possessed ny him, and untit his
grant was shown, there could be no
presumption that he had parted with
them, or invested a subject with too
right to exerclse by delegution any purt
ol the royal prerogatize But, whutever
may have been the origin of tbe rule, it
wiks well established, snd was applied
a]so In cases where probeedlugs by in-
formation, in the nature of u quo tcer-
ranfu, were resorted to as a substitute
for Lhe writ.—~Rex v. Leigh, 4, Burr,
2143.

In this Territory a remedy by action
is given inthe plice of the wnit of quo
warranéo, and ab information in lhe
nature of u guo warranio. The peopls
4te 1n this country the ultimate sourcs
of the right to hold ottice; and now,
under the code us at comton law
where the right of u person exerclsing
anoffice is challenged iua direct pro-
ceedlor by the district attorney, the
defendant must establish his title, or
judgment will ne rendered against
wim. People v. Thatcher, 85 N.Y. 529;
People v. Woodbury, I4 Cal. 43;
Fiynn v, Abbott, 16 (ul. 358: State of
Nevada v. Haskeil, 14 Nev. 208; State
v. Harris, 8 Ark. 370; 36 Amn. De-
cisivns, 40‘0; Seate v, Evans, 3 Ark.
685; 36 Amn. Decisions, 468; 30 Amn,
Decistons, note, 61, 52.

High, in bis work on Extraordinary
Remedies. sec. 713, lay3 down the rule
a3 follows: **As regards the question
of intrusion 1oto or usurpation of the
office, to test which ap tntormation is
filed, it is resarded as sutficient to
silege generally that the respondunt is
In ssession of the otlice without
lawiul authority, and incase the plead-
inys are defective In this respect, the
defect 1s one which should be tuken
advantage of by special demurrer.”

And aguin. In section 716 he says
that **wnen the proceedings are insti-
tuted tor the purpose of testing a title
Lo an office the proper course for the
respondeut s either to qisclaim or
jusiify. If he disclaims all right
to the office, the people are of right
entitled 10 a Judgment as of ¢ourse.
If, upon the other hand, the respondent
geeks to Justify, he must set out his
title speciailly ani distinetly, and it
will pot sullice that he alleges geueral-
Iy that lhe was duly elected or ap-
pointed 1o the oflice, but he must stale
specitically hew he wus appoioted, and
il appointed to Hll a vazahey caused by
the removal of the lormer jocumbent
theparticulars ot the dismissal as well
asof the #ppoigtment 1nust appear.
The people are not bound to show any—
thing, and the respondent must show
in the fuce of his plea that he has a
valid and sufticient title, and it he fails
to exhibit suillciest authority for exer-
cising the functions of the oftice, the
people are entitled to judgiuent of
ouster. Unless, therefore, the ruspon-
dent disclaims 2l right to the oifice,
and denies that he has assumed to ex-
ercise jts fnoctions, he should ullege
such facts as, if true, invest him fully
with the legal title; otherwice he is
considcred & mere usurper."

The burden of proof and of allega-
tion being upon the aetendant,. we
think that the complaint was sufiicient
to challenge the right of defendantand
Lo compel nim to show his title,und not
navingghown a valid title, judgiment
was properly rendered against bim,
and in favor of the Governor's ap-
pointee, for under our code the Dis-
trict Attorney may, in addition to the
cause of action in "behulf of the peo-
ple, set forth the nume of the person
entitled to the office in questlon, with
a statement of his right thereto: and
by the following section 1t is provided
that **in every such-cuseljuc!gme nt may
be rendered npon the right of the de-
fendant and also upon the right of the
purty so alleEed to be eatitled, or only
upon the right of the defendant, as the
form of the action and justice
quire."—4&. Laws 1884, 284

There is no error {o the record ' and
the Judgment is affrmed, with costs.

may re-



