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tolobebe such they have no assignable int-
erest this shifting right dependent
on matters of faith belongs to that
dodassonof indefinite uses which in eugeng
odpre existed but were established
bythe statute of elizabeth under
oe name of charters vidalvidalaVidalvv ahila
delphia 2 howard 1 27

in someflome of the states gifts to those
iadefinite uses have been held void
att gen v gallego 3 leigh R

wa hart v baptist association
wheatonWn eaton R 1 and cases referredrelerred
to
yj but there is another principle

involved here though this law had
charteredcoart ered a church andereaand createdted stock

I1 interest in its property yetnothing can
terbar the right of this government with
improper saving of these propertyproperly int-
erestste from disincorporating it in so
fir as it has powers which are political
in their nature and create an instituti-
on which in other countries has been
pdhid might become here a powerful
gency lnu its influence over the

the functions of the
governmentjovern ment itself
it cannot be denied that a law look

j ingao what the constitution defines as
respecting the establishment of rel-

igion though it vested the religious
lanct ions in a stock corporationcorpo lation
would be none the less void to that ext-
ent and by congress this
dartercharter erects this church into an in-
stitutionidtution of the body politic gives it
perpetuity and indefinite power to ac-
quire gegegenerationration by generation prope-
rty

rop
in the territory and thus flufinallyally

ismotherother churches have done in other
countries to gather such a force and
Jalinfluenceluence as to govern the commonw-
ealth which gave it existence
the duty of congress to prevent

such an institution to be established
in the young state as a means of prev-
enting its crowth to that structure at
which admi sion to the union will be
desirable 0 the country cannot be
doubtedyour committee therefore while
proposing to disestablish the church
indand to dissolve both corporations has
provided for a judicial settlement of
illali rights of property according to law
indand equity
the seventeenth section ot the com-

mitteesmittees bill a new one gives the
right of review of any judgment of the
court of the territory in all criminal
cuescases under this act andthat of march

and of any judgment and de-
cree under the sixteenth section of
this act in dissolving and disposing of
the property of these corporations
this conserves the rightsits otof all under
the decision of the est court in the
union
the eighteenth section of the com-

mittee a bill a new section gives
equal rights to all religious sects to
hold a limited amount ot01 real property
for religious houses of worship and for
residences of religious teachers etc

the nineteenth and twentieth sec-
tions of0 the committees bill which
amend twenty second and twenty
third of utethe senate bill relate to the
peace powers of COMMiSSicommissionersODers of the
supreme court of the territory and of
marshal of the united states in arrest
ac the committee has proposed
amendments to the senate bill as to
the powers of the marshal in the in-
terests of the liberty of the citizen and
by limitation on the power of the mar-
shal

section 20 of the committees bill is
a ne w one it repeals the militia laws
of utah creating the nauvoo legion
and brings the militia of the territory
under the laws of thiethe united states

section 21 is also a new one and re
peals all special grants by the territ-
orial legislature and that of deseret

ito0 private persons or corporations of
eights in and to any part of the public
domain

section 22 ot the committees bill
amends in some respects section 25 of
senate bill this reestablishesestablishesre the
dower right of the widow secured to
her in england bybv magna ghanacharta
dower which is inconsistent with
plural marriages was abolished by the
territorial legislature of utah and is
now to be restored as continuing the
claim of the lawful wife upon her liv-
ing husband against his estate when
he diediess
the committee propose an amend-

ment defining the term lawful wife Is
as in plural marriages the first wife of
the husband this is right in itself is
according to the decisions of the
courts of utah and is fonlkonly opposed in
appearance by one englishenglis case hyde
v hydeyde 1 probate and divorce cases
and appears from the statement of01
members of the mormon church be-
fore the committee to be acceptable to
them at least as far as the preference
is given to the first in legal rights over
the other it accords with the well
known maxim qui prior est tempore
potior est jure I1

sections 23 and 24 of committees
bill correspond with one slight change
to sections 17 and IS18 of tei enate bill
they refer to certain provisions as to
reappointmentreappoint meni of districts for legislat-
ive assembly and to etc
of voters
section 25 of committees bill is a

new one
ip4 aid of the third section as to the

benord of marriages hereafter
tionIOU irerequireslyres every male person toae

amteterr himself before the clerk of the
watte court by his full name and
adit it married the name of his lawfai wre this will make a record ofall flagesag heretofore in the territoy sectiontion 3 provides for the ree-

t
01 08se hereafterthelae bertlonon requires every male per-son to takeke and subscribe an oath at

theme sam time to support theConstitu 41 andadd laws of the unitedStatclawsels and especially those against

polygamy ac and not to adviseadviseoror
counsel disobedience thereto it then
makes this registration or the taking otof
this oath a prerequisite to voting jury
service and holding office

your committee recommend this gosas
being right none but those who will
do the things prescribed in the oath
should vote for they axeare not good
citizens and none hiltbut those wh will
not do these things should esteemesteerathethe
oath a hardship as a prerequisite to
taking part in the affairs of a govern-
ment which must conform to the con-
stitutionution and laws of the united
statesti tates

section 26 is a newanew one it provides
that the council as a ordinatecoordinateco
branch of the legislature shall be ap-
pointed by the president by and with
the advice and consent of the senate
from citizens resident in the several
districts for members thereof laid out
and defined by law

in the present legislaturele the anti
mormon people one sixth or
more of the population have only one
representative in either branch

the united states and the people
thereof are deplydeeply and directly inter-
ested in the of the policy of
the new state they are

it is not only consistent with
precedents and with judicial decisions
as to the power of dongresscongress over the
territories but with reason and sound
policy as ashownaownown in the former report
that the interests of the people of the
united states should be assured by
fair representation in the legislature of
thu territory to give a monopoly of
power to the mormon majority in utah
would be injurious to the people of the
united states not now there but hav-
ing a right to go there but who may be
prevented by legislation unfavorable
to them from all part I1ina which at pres-
enten t they are wholly excluded

under this section the mormon ma-
jority will have its full voice in one
and the most numerous branch of the
legislature it can thus check all pro-
posed legislation contrary to their
rights and interests the council ap-
pointed by the president and senate
will have like check on the local ma-
jority to protect the local minority and
the whole of the people of the united
states

such checks and balances are ac
cording to the genius of our whole po-
litical system

section 27 a new one gives altall
future appointments to offices in the
territory to the president and senate
or to the governor and council at
present the officers otof the territory are
almost wholly in the hands of the mor
mon population by reason of their be-
inging elected by popular suffrage

wethe reasons already suggested make
it important to give this power over
the officers to other hands

section 28 makes the new office of
commissioner of schools and gives the
appointment to the governor and
abolishes the office of superintendent
this will be I1ina the interest of fair deal-
ing and justice to the children of all
classesclasses of the population

your committee iin conclusion re-
commendcornmend the bill lhherewith reported
amending the senate bill no 10 and as
a substitute to the favorable
consideration of the house while
the bill thus amended deals with the
publicquestions involved with firmness
and with a real purpose to cure exist-
ing evils it does so in entire con-
sistencysis tencyteRey with the constitutional liber
ties of the people and with their free
right to exercise their religious belief
according to their own consciences
and only under the responsibility of
each man to the supreme being

all of which is respectfully sub-
mitted

THE DECISION IN THE OFFICE
CASES

IT IS ADVERSE taTO POPULAR CHOICE

following is the full text of the terr-
itorialritorial supreme court decision de-
livered saturday june 19 th 18881886 which
declares that the people have not the
right to fill the territorial offices but
that it is the governors prerogative
the case on which the matter was
tested was that of the auditor of pub-
lic accounts nephi W clayton and

affects the office of tretreasu-
rer

asu
and others after reviewing the

complaint and answer in the case the
court says

it will be seen that the defendant
founds his right to hold the office upon
the fact that at the regular election
held on august he was elected
to the positiontton by the people of utah
and afterwards commissioned by the
governor that no one has since been
elected to fill the office he does nonot
allege that he ever qualified as requiredire
by law but insists that by vivirtuee off
said election and the said comcommissionI1 slon
of said governor and not otherwise
he is acting as auditor of public ac-
counts

by the liroprovisionsvisions of an act of this
Territerritorylory eDentitledtitled an act to provide
for the appointment of a territorial
treasurer and auditor of public ac-
counts it is provided in section 1

that a treasurer and auditor of
public accounts shall be elected by the
joint vote of both houhousessea of tilethe legis
dative assembly whose term of office
shall be four years and until their ssuc-
cessors

u c
are elected and qualified uun-

less
n

sooner superseded by legislative
action comp laws 28761876 ITp 90

in 1878 the legislative assembly
passed an act which was duly ap-
proved providing that the cerrilo
rial treasurer and auditor of public
accounts shall be hereafter elected dyby
the qualified voters at the general elec-
tion in august 1878 and blen nally

thereafter and the present incumbents
shall hold their respective offices and
perform the duties of the same until
the next general election and until
their successors shall be elected and
qualified laws 1878 p 27 seesec 4

it is contended by the plaintiff and
respondent that the laws providing torfor
the election of a treasurer and audi-
tor of public accounts are in conflict
with section 7 of the organic act of
utah and with section 1857 of the re-
vised statues of the united states
and that therefore the defendant isnot legally entitled to the office held
byhamby him section 7 of the organic act
of the territory provides that all
township district and county officers
not herein otherwise providedpr ovidea for
shall be appointed or elected as tilethe
case may be in such manner as shall
be provided by the governor and legi-
slativeislative assembly of the territory of
utah the governor shall nominate
and byand with the advice and con-
sent of the legislative council ap-
point all officers not herein otherwise
provided for and in the first instance
the governor alone may appoint allsaid officers who shall hold their offi-
ces until the end of the first session of
the legislative assembly comp
lazoslaws 1876 p 30

section ioa otof statutesof the united states is as followstollows allailtownship district and county officersexcept justices otof the peace and gen
eral officers of the militia shall beappointed or elected in suchatcha manner
as may be provided by the governor
and legislative assembly of every
terrterritoryatory and all other officers not
herein provided for the governor shall
nominate and by and with the advice
and consent of the legislative councilof each territory shallsal appointcongress having tilethe paramount right
to legislate for the territories it must
be conceded that if theact of the legi-
slature under consideration is open to
the objection urged against the same
cannot be upheld or 8sustainerestai nedneu taylorv stevenson 9 pac seprep

in the case just cited the court had
under consideration section 1857 of therevised laws of the united states in
connection with an act passed by thelegislature of idaho providing for theappointment of two commisscommissionersloners
who in conjunction with one otherresident of the Territoryto be selectedand appointed by the two named
should perform tilethe functions of the
office created for the term specified by
the law the court in that case says

this delegation of authority on thepart of the governor and legislative
council to the two commissioners to
select and appoint another must beregarded with some degree of misgiv-
ing and doubt all the powers intrusted to government in the territ-
ories as well as in the states arearc
divided into three departments the
executive the legislative and judicialit is wisely provided that ththefunctions appropriate to each ofthese branches of the government
snailshall be vested in a separate body
of public servantsams and it is apparent
that the perfection of the system re-
quires that tilethe lines which separate
and divide these departments shall be
clearly defined and closely followedit is also true as a general proposition
that the powers confided by the funda-mental law to one of these depart-
ments cannot be exercised by anotherand where as in this case the organic
law provides that the governor by
and with the consent of the legisla-
tive counsel shall appoint the territ-orial officers we do not think that theauthority can be delegated to anotherbody and the governor thus divested
of nisills prerogative if this can be
done and sanctioned in one instance
it may be in others and hv tafu
method or in the exercise of the two
thirds legislative rule over the gov-
ernors veto the executive may be de-prived of the appointing power whichcongress has wisely confided to theexecutive branch of the territorialgovernment

we are clearly of the opinion that
the act in question is in conflict with
the organic law and therefore void
andan that the defendant has no title to
the office of auditor of public ac-
counts of this territory it seems tous that no argument is needed to sus-tain this conclusion the Orgorganicatlie acthuhas confided to the governor the duty
of appointappointinganuththe person to illfill the
office by ana with tilethe advice and con-
sent of the legislative council if thelegislature can take from him thispower and provide for the selection of
the officer by any other mode it cantake from him every prerogative he
possesses congress having pointed
out the way by which the office in
question should be filled the legisla-
ture has no power to provide another
and different mode duncan vs me-
al

mc-
allisteralasterAlhster 2 utah 81

the case just cited fully answers theargument of counsel for appellant
that the easecase of clinton vs Engetengelbrechtbrecht
13 wall and that of showisnow vs
U S 18 wall hold that anotheraelact passed under precisely the same
conditions as the one in controversy
was valid see duncan vs mcallister
1 utah 8885

but it is argued if tilethe act prescrib-
ing the mode of filling the office in
question is void by reason of its beingbein 9
in conflict with the organic act then
the offices do not exist this courtbourt
held tolo the contrary years ago in
duncah vs mcallister I1 utah 87 and
we see no reason torfor holding otherwise
at this time the act creating the
office in question is entitled an ae t tt
provide lorfor the appointment of a terr-
itorialritorial treasurer and auditor of pub
liehe accounts 11 the act creates theth
office and it provides the mode ol01
election it is therefore twofoldtwo fold the

first partispart is valid the latter patispartis
invalid the act bastoemust oe made to read
in accord with the organic law which
vests the power of appointment in thegovernor and councilJouncil

the legislature of the territory has
taken the same view that we leownow take
of the question for in 1878 it
changed the law so far as the manner
of electing the office is concerned by
the act of 1852 the auditor was elected
by the legislature by the act of 1878
he is elected by the people in chang-
ing the manner of election the legisla-
ture hadbad roBO idea that it was legislating
the office out of existence by its ac-
tion it determined that the office re-
mained no matter how the officer
should aebe chosen

moreover if the whole act should be
held void it would not help the de-
fendant he would be just as clearly
a usurper he has no more interest
than any other citizen in the question
whether arthur pratt the governors
appointee has any title to tilethe office
and we think the court below properly
denied the defendants claim to litigatepratts title he is not interested in
the question as to pratts right but on-
ly in the determination of his own
right to the office people v abbott
16 catcal people v miles 2 slickmich

but it is insisted that while this may
all be true the act of tilethe legislatureLegislatuietui e
which we hold to be invalid ihasbas been
ratified by long acquiescenceacquiescened by con-
gress and opie of this territory
as well as by tilethe action of the territ-
orial legislature if the legis-
lature had not the power to
pass the act in the first instance it hadbad
no authority to ratify it A legislative
body may ratify an act subsequently
when it had the power to do the act in
the first instance it cannot by ratifi-
cation make a void act valid congress
did not pass the act in question and
the territory can only exercise such
congresspowers as are given it expressly bycongress or which are necessary in
the exercise of the powers expressly
granted it is said that it is the duty
of the territorial secretary to report
the lawslawa passed by our legislature tocongress but the approval of congress
is not essential to the validity of the
law nor does its invalidity depend
upon the disapproval of congress it11
the law is contrary to the constitution
of the united states or to the organic
act or to any law 0of congress it is in-
valid without any disapproval of con-
gress neither can the acquiescence
of thepeople of the territory breathe
the breath of life into an invalid law
the law in question was dead from the
beginning

we quite agree with counsel for the
respondentrespondent that an officers right to
holbold over until a successor is duly
electedelectea or othorotherwisewise chosen and qual-
ified only follows where he has been
legally in the exercise of the office and
in such casescaseb hebe holds over as an off-
icerer de jure but on the contrary if the
incumbentincur cent has never been legally in-
vested wita the office he iss nothing
more than an officer dode factofaato I1 there is
in legal contemplation in suchsucha a case
a vacancy lin the office people v strat-
ton 28 cal stateustate v howe 25
ohio st 18 aan rep
people v tilton 37 cal people
v wells cal

there being a vacancy in the office
we think there can be no doubt but
what the governor was authorized to
fill the same by appointment and that
the court below waswaa correct in adjudge
ing that arab ur pratt by virtue of ttheegovernors appointment and his qual-
ificationit under that appointment is the
auditor of public accounts for theterritory of utah

it is provided by section 8 of the act
of 1852 that vacancies may be filled bybv
executive appointment in the forego
ing or any office when the mode of
supplying vacancies is not prescribed
by law

nothing can be plainer than the fore-
going and the act of the governor in
making the appointment was clearly
within his power and strictly within
hisbis duties if he hadbad omitted to make
the appointment he would nave failed
to have done his duty mehe simply did
that which the law required him to do
we hold that arthur pratt is the audi-
tor of public accounts for the territ-ory and that he is entitled to be put
iin Pspossession0 session of said office togetneretner
with the books safe and allall andsingular the insignia thereunto be-
longinglonging

itt isa also urged that the demurrer
should have been sustained because the
complaint doesdoe not set forth the factsas required by our code the com-
plaint is brought under chapter 65 of
the laws of 1884 see laws 1884

section of that act is as fol-
lows

an action may be brought in the
name of the people of this territory
against any person who usurps in-
trudes into holds or exercises any of-
fice or franchise real or pretended
within the Territory without authority
of law

the complaint alk that the de-
fendant did usurp and intrude into
the office of auditor of public ac-
counts lain and for the territory of uenh
and ever since that time he has and
does still hold and exercise the func-
tions of saidsaia office without authority
of lawjaw in a criminal case
it is usually sufficient to describe a
status tory offense in terms of the stat-
ute it is insisted that this statement
is a conclusion of law that it does not
conform to the code and bato the filetsfacts
constituting the cause of action thecomplaint allet esea tautmai theme respondentrespondeui

holds and exerexercisescibes the buncfunctions61 s of
the office without authority 0ofat law

it would have been more
precise to have stated without ap

that being the only wayay in
ivcichbilich the deldei amaal could lawfullylaw lullyenter into the office
the object of the code is to make

pleadings plain and simple it does
not require otof the pleader more thanwas required at the common law itusually requires less of them if thenthis complaint had been sufficient inits allegations as tested by the rules otof
the common law it is susufficientclent underthe code while our statute has
changed the form of pleading with re-spect

re
to rights and wrongs of which

quo warrantocarrantowar was formerly the remedy
the change is simpsimplylyasas formanto form andnot as to substance the position of
the parties the rules of evidence andthe presumptions of the law remain
the same as before As we shall see
the burden is upon the defendant to
show his right to the office when it is
challenged by the people it is not
necessary to show or point outont with
great particularity the acts which con-
stitute the wrongful usurpation or
wrongful holding of the office if the
defendant had an appointment he hadbad
it in his possession and it is not necca
sary to allege it with the nicety re-
quired in other actions it is sufficient
lo10 challenge the defendants right audand
he must disclaim or justify

the ancient writ of quo warrantocarrantowar wasa writ of right for the singaing against one
who usurps any office franchise or
liberty to inquire by what authority
he supports his claim in order to de-
termine the right 3 ba gomcom 2 62 intheory the king was the fountain ofhanor of office aud of privilege and
whenever a subject undertook to exer-
cise a public office oroil franchise he
was when called upon by the crown
through the writ of quo warrantocarrantowar com-
pelled to show hi and if hel ailed
to do so judgment passed against himthe fountain of the rule may cave been
that as all offices and franchises are
the gift of the king they were deemie
to be possessed by him and until hisgrant was shown there could be no
presumption that he had parted with
them or invested a subject with theright to exercise by delegation any part
otof the royal prorogateprepro debutie but whatevermay have been the origin of the rule itwaswad well established and was applied
also in cases where proceedingsprobeedingsedinga by in-
formation in the nature of a quo beorteor

were resorted to as a substitute
for the aril1 rexbea v leigh 4 burr
2143

in this territory a remedy by actionis given in the place of the writ of quo
warrantocarrantowar and an information in thenature of a quo warrantocarrantowar the people
arearc in this country the ultimate source
of the right to hold office and now
under the code as at common lawjaw
where the right of a personerson exercising
an office is challengechallenged inain a direct pro
ceede by the district attorney thedefendant must establish his title orjudgment will be rendered against
I1mmI1 j in people v thatcherTA atcher 55 XNYY
people v woodburywoodburg 14 gaicai 43
flynn v abbott 16 volal state ofnevada v 14 nev 2 09 state
v banhamsbanisis 3 ark 36 AMA de-
cisionsci atte v evans 3 ark

36 annaan decisions 30 aan
decisions note 51 52

high in his work on extraordinary
remediesEem edies seesec lays down the ruleas follows As regards the question
of intrusion into or usurpation of the
office to test which an information is
filed it is regarded as sufficient toallege generally that the respondent is
in possession of the office without

authority and inincasecase the plead-
ings are defective in this respect the
defect is one which should be takenadvantage of by special demurrer
and again in section he says

when the proceedings are
torfor the ofnf tpatino n titio

to an office the proper course forforthetherespondent is either to disclaim orjustify if hebe disclaims all right
to the office the people are of right
entitled to a judgment as of coursecourseif upon the other hand tilethe respondent
seeks to justify hebe must set out hisbis
title specially anaaol distinctly and itwill not suffice that hebe alleges general-
ly that he was duly elected or aoap-
pointed to the office but he must state
specifically hew he was dandifit appointed to fill a vacancy caused by
the removal of the former incumbent
the particulars of the dismissal as wellas orof the appointment must appear
the people are not bound to show any-
thing and the respondent must show
I1inn the face of hisbis plea that hebe has a
vvalidalid and sufficient title and it he fallsfails
to exhibit sufficientlelent authority for exer-
cising the functions of the office the
deoppeoplee are entitled to judgment of
ouster unless therefore the respon-
dent disclaims all right to the office
and denies that beatshe his assumed to ex-
ercise its functions he should allege
such facts as if true invest him fully
with the legal title otherwiseother wice he is
considered a mere usurper

the burden of proof and of allega-
tion being upon the cledefendant we
thinkthi uk that abe complaint was sufficient
toID cuau enKe theme narti tot au t andto compel himaim to show hisbis tittitleleandaud nothaving shown a valid title judgmentedg ent
was properly rendered againstagainst tamhim
and in favor of the governors ap-
pointeepoin tee for under our code the dis-trict attorney may in addition to the
cause of action in behalf of the peo-
ple set cortri the name of the person
entitled to the office in question witha statement of hisbis right thereto and
by the following section it is provided
that in every such case judgment may
be rendered upon the right of the de-
fendant and also upon the right of the
party so alleged to be entitled or only
upon the right of the defendant as the
form of the action and justice may re-quire 11 S laws 1884

there is no error in the record and
the judgment Is affirmed with costs


