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1
Secs. 83, 92 and notes; Sedgwick cn
Statutory and Constitutional laws,
870—6; 2 Kent’s Com. 285; 3 Black-
stone’s Com. 77.

MCKEAN, C. J.—It was held by
the Supreme Court of the United
States in the case of Clinton ve.
Engelbrecht, (13 Wallace) that the
United States Marshal for this Ter-
ritory was not the proper officer to
summon a jury in a case like the
one now at bar, a case arising un-
der the laws of the Territory, or
cognizablé thereunder. It is now
objected that John D. T. McAllis-
ter, who, acting as Territorial mar-
shal, summoned the jury now
drawn, had not Jawful authority to
do the same. It isshown that on
the 12th day of May, 1870, the Hon.
Chas. C. Wilson, then chief justice
of the Supreme bnur't of this Terri-
tory, and ju of this distriet
court, and while sitting in this
court, in an action peuding before
him, and of which he had ﬁurisdin-
tion, rendered a judgment ousting
the said McAllister from all author-
ity in this court assuch Territorial
marshal, and that such judgment
was afterward affirmed by the Su-
Pmme Court of this Territory, and

1as never been reversed, |
is not provided for in the anic
act of the Territory; and the
seventh section of the act provides
that ‘““the governor shall nominate
and by and with the advice and
consent of the legislative council,
appoint all officers not herein other-
wise provided for.” If it were not
conceded that the assembly had a
right to create such an office as that
of Territorial Marshal, yet it isclear
that it is neither a *“‘township,”
“distriet” nor “county” office; and
neither the assembly nor the coun-
cil bad any right to fill it without
the nomination of the governor. And
‘et under the provisions of chapter
X, of the laws of Utah, p. 38, the
two houses of the legislative as-
sembly, in violation of the Organic
act, nored the governor and
usu authority to elect, and did
elect MecAllister the Territorial
Marshal.

But if this office, created and im-
properly filled by the assembly, is
vacant, can it now be filled? h:,*
“An act to provide for filling va-
canecles in certain offices in the sev-
eral Territories,” approved January
8, 1872, Congress provided, “that in
any of the Territories, wherein a
vacaney shall happen from resigna-
tion or death during the recess of
the legislative council in any office
which, under the Organic act of
said Territory, is to be filled by ap-
pointment ot the Euvernur by and
with the advice and consent of the
council, the governor shall fill up
such vacancy by granting a com-
mission, which shall expire at the
end of the next session of the said
legislative council.”

e%t is evident that the statute does
not meet the question under con-
sideration. 1t will not do to say
that because the office was improp-
erly filled by the assembly,therefore
there i3 a vacancy caused by a res-
i rnation or death during the recess
of the conneil. 1If a nomination
had been made by the governor to
the council and had been rejected
by the council; or if that y had
adjourned without acting on the
nomination, whether the governor
could then make an appointment
to fill the vacancy, is a different

uestion from that now presented.
The jury now challenged was sum-
moned by one who was elected Ter-
ritorial marshal without authority
of law; he was afterwards ousted
from that office by a court of com-
petent jurisdiction; there has been
a session of the legislative council
since such iudgment of ouster, and
no nomination for Territorial mar-
shal is shown to have been submit-
ted to the council; and the vacaney
in the office was not so caused as to
give the governor a right to fill it
up during the recess of the council.
TEIE United States marshal it is
held; cannot summon a jury to try
this cause, we have no lawfully ap-
pointed Territorial marshal; and as
this court is held for a aistrict and
not for a county, the sherifl’ cannot
serve the venire, (See laws of Utah,
1870, p. 126.)

The office of Territorial Marshal |

Other serious, nay, perhaps fatal
oints have been by the chal-
enge to the array, But they need

not be considered. One fatal objec-
tion is sufficienfs Under existing
law, or existing construction of law,
it would seem to be impossible to
obtain a legal jury in this Territory,
But, if there are no jury trials here
the responsibility shall not even
seem to rest upon this court, Were
this a eriminal cause, the court
might well hesitate to proceed and
deprive a fellow man of his liberty

or his life. Not so with eivil
matters. 1t is far better that liti-
gants should have the opportunity
to come here and try their cause
even before illegal juries, than that
they should ap to rifles, pistols

.and vigilance committees; far bet-

ter even though the verdicts render-
ed here should afterwards be all
reversed. And the judge of this
court when sitting in the supreme
court of the Territory, will not hes-
itate to review the
this court the same as though be
had never sat here.

It is useless to discharge this ]lury
and order another; for, as the laws
now stand, and are now construed,
no jury can be obtained to which

urged. And experience renders it

far in the future when the much

from the embarrassing dilemmas in
which we find ourselves. What, in
this long interimy shall be done?
Shall the mining interests of Utah
be liable to be suspended by in-
junction, and yet indefinitely de-
nied even the semblance of trial in
actions: of ejectment? Shall liti
gants be informed by this court that
they cannot have a jury trial here,
even though they waive all techni-
cal objections? Shall the court ad-
journ sine die? - Must society be
thrown into chaos because some
other departments of government
negleet their duty? Extraordinary
emergencies must be met by extra-
ordinary measures. Influenced by
considerations of publie policy, and
by such considerations alone, the
court overrules the challenge to the
armmy, and sustains the demurrer.

ADDRESS  OF CHURCH EMIGRATION
AGENT;—Mr. William C. Staines, Box 3957,
P. Oy New York Qity.

T pointed b
gan county, U. T., administrators of thc
estate of Sanford f-‘orter, Sen., deceased,
do hereby give notice to all persons who
have demands against sald estate to present
the same for settlement, and those indebted
thereto are requested to make payment
without delay. 1. P. PORTER,
N. T. PORTER,
Administrators of the estate of
Sanford Portér, Sen., deceased.
Centerville, March 3], 1873. w10 1m

J. M. JOELSON,

DEALER IN

FURNITURE

And Manufacturer of

Upholsterv, Mattresses, &c.,

GROESBECK CORNER, Opposite the White
House,

9jtll.'l' LAKE CITY, UTAH.

wi

You ssk WHY we can sely
flra; i‘#?'t Uﬁ'uu Planos
or e ANSWEr-
W It cosws less than §300
to make any $600 1iuano
Teerrold through Ageuts, all of

2 whom make 100 per ct.
Ernﬁt. We have no A
~ ut ship direct to families at
Factory price, and warranth Yeara Send for Illustrated
circular, in which we refer Lo over Bankers, Mer-
chanta, &c.. (some of whom you may know) using our
Planos in 44 States and Territories,

U.S8.Plano Co., A5 Broadway, N. Y.

Please state where ﬁnu saw this notice.
wll Hmo

ST. LOUIS SAW WORKS.

BRANCH, CROOKES & €0,

Manufacturers of

PATENT INSERTEDTOOTH

S AW S,

$i

And all kinds of S8aws now In use.

FORSALE AT THEIR WAREHOUSES,

114 & 116 Vine-st,, St1. Louis, Mo.,
2 Market-st., CHICAGO, 1LLS.,
80 Carondelet-st., New ORLEANS, L4.,

ALSO

At Zion's Co-operative Mercantile Institu-
tion and all the Co-operative Stores in the
Territory. wl-ly

proceedings of

some fatal objection could not be
more than probable, that it will be

needed legislation will relieve us

ADMINISTRATORS’ NOTICE.

HE wundersigned having been duly ap-
the Probate Court of Mor-
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BAIN WAGONS?Y

080 NI (QIHSITEVLST RHOLIVA

FACTORY  ESTABLISHED IN 1832

FYOU ARE GOING T9 BUY A e-a@»a®» WE Mg @B e ASK YOUR NEIGHBOR WHO HAS A
agon ever used in Utah.

>
iIBain Wagon: He will tell you it gives BETTER SATISFACTION than any W

ZE. C©C. M. XI. SELL the BAIN WAGON at OGDEN and LOGAN, ol
Having taken the place of the Schuttler Wagon, which is good evidence of its superiority.

First Wagon Depot South of Theatre.
SEBREE & ROBERTSON.

wl0-july 16, °73

W

200 IN USE IN THIS TERRITORY -- 800 OF THESE WAGONS SOLD BY U

the last year which attests their well
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Last Summer and not ene spoke

or tire yet loose! We have not been

asked to do a dollar’s worth of re-
pairs on the wheels!

deserved popularity! Have made many
important improvements in them in the
last three months!

SPAULDING'S |GRAEFENBERG MEDICINES

0%

These two Wagons are confes edly the Best in the Market!
T FIRST GIVING US A CALL!

NO ONE SHOULD BUY A WAGON WITHOU

: L0

WE*ARE AGENTS FOR THE

Jones Plow, the Best in the World!

Look at them and you will say so. ‘Pry them, and if you don't agree with us we will take them back.
10! _ |
3@~ We have the Best and only Complete Stock of Hard Wood Lumber and Wagon Material in Utah. “g3g
.0
AGENTS OF J. I. CASE & CO.8

THRESHING MACHINES,

The Dorsey Combined Reaper and Mower, and the Iron Clad Mower.

JOHN W. LOWELL & CO.,

N. E. Corner 1st East and 2nd South Streets, Salt Lake City.

MILBURN WAGON.

E WAGONS are made from the best

———m——
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SEMPLE, BIRGE & Co.,
St. I.ouils, Mo.

AVE been known and used with won-
“derful success forover TWENTY-FIVE
YEARS. They are certainly the most relia-

ble of any in the world. ﬂuatit{-y of Indiana Selected Timber,— 2 Y s
G‘l’&ﬂfﬂﬂbﬂrﬁ vagatabla Pills | Thoroughly Seasoned and put together by 4 ﬁ' |
are exceedingly mild in their action and will e — —

cure Discases of Digestion, Biliousness,
Headache, and Liver Complaints.

Craefenberg Marshall’s

Uterine Catheolicon, & great
remedy for Female Weaknesses.

Craefenberg Children’s

Manufacturers of the

'WHITEWATER WAGON

Agricultural Machinery, Steam Engines,
Thre-hing Machines and Burr Mills.

Agents for several extensive Factories of
Hardware and Iron Goods.

Experienced Workmen.

FOR STYLE, FINISH, AND EASY RUN
NING, THEY CANNOT BE
EXCELLED,

Pa nacea, 2 safe medicine for and are made expressly for the Bt%ur;uﬂ i"nﬂdg‘ﬂ" be:nld:; tffaﬁ.ﬂ'ﬂ ﬂ:

diseases to which Children are subject. UT 4 H TR .2 DE . imughnut UH_E- 4 Wil-3m
Craefenber Creen | _

Mountain Olngnent, oy R Mo g g o pfiigon g BOOK-BINDING,

bestalve use. | o % , PAPER-RULING,
H 0 h-@iw Aare " . F4 ¥

O I £ and itx Deshol Diores sat by all] - 0%, QPPOSITE. ERVENIIES BAN &0,y &c., at the

Co-gpeeative Stures inthe Torritcey. | — DESERET NEWS BINDERY
wié 6m] P. O. Box 1218, Cor. South and East Temple Sts,

JOHN MILBURN.



