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mckeayBICKrAxi C jitJ it was held by
the supreme court of the united
statesstites in the caseewe of clinton vs
engelbrecht 13 wallace that the
united states marshal for this terr-
itory was not the propelproper officer to
summon a jury in a caseca like the
one now at bar a case arising un-
der the laws of filethe territoryory or
cognizable it is now
objected that john D T baicmcallis-
ter

allisaliis
whomho acting as territorial mar-

shal summoned the jury now
drawn had not lawful authority to
do the same it is shown that on
thelath daday of maymaxar 1870 thethem hon
ohachas CCWiewi NVavilonilonllonIsonlson thent en chief justice
of the Issupremeaerne bourtcourt of this territ-
ory afiaaudand judge of this district
court and whilevile sitting in this
courtcoult in ann action liepending before
himhlmaridalidabid of which liehe bad jurisdic-
tion renderrendereddd a judgment ousting
the said mcallister from all auauthor-
ity

thorihor
in this countcourt as such territorial

maimalmarshalmarshaislid and that such judgment
was afterwardafterward amiafflimedmedmod by tbthell11 su-
preme

su-wa
court of this territory and

has never been reversed
the office of territorialriar marshal

is not provided for in the ororganicgania
act 0of the territory and the
seventh section of the act provides
that the governor shall nominate
and by and with the advice and
consent of the legislative council
appoint all officers not hereinheleln other-
wise provided for if it were not
conceded that tha assembly had a
right to create such an office asis that
of territorial marshal yet it
that it is neither a townshipja

district noinolnocnor county office and
neither the assembly nor the councoun-
cil bad any righttight to billitfill it without
thenominationdomination odtheof the gogovernorvernorvernon and
yetet under the provisions of chapterIXIX ofbf the laws of utah p 38 the
twowo houses of the legislative as-
sembly in violation of the organic
act jignoredbored the governorgovernoivernot and
usurped authority to elect and did
elect mcallister the territorial
marshal

butbuit if this office created and im-
properly filled by thetife asemassemblybly is
vacant can it nnowow bebb filled ayiyby
allailalian act to provide for filling va
cancicaneiesin8 fin certain offices inthein the sev-
eral Terilteriiterritoriestories approved january
8 1872 congress provided that in
any prot the territories iherpinherein Aa
vacancyvacancyy shall happen from resigna-
tion 0

0orr death during the recesss of
thethin legislative council inim any office
which under tilethe organic act of
said territoryr is to0o be filled ayapby ap-
pointment ot the governor baand
with the advice and consent of the
council the governor shallshail fill up
suehsuche vacancy by ggrantingmantill a com-
mission abicwhich11 shallba 11 exexpireafre at the
endeird of the next session of the said
I1legislative councilelteitillsIs evident that the statute doesdoeg
not mmeetact the question under condon

irwillit will not do to say
that because the office was improp-
erly filladfilled by the assembly therefore
there I1U a vacancy caused by a rips-
i

res-
i or death during the recess
of the connellconncilcli if aIL nomination
had been made by the governor to
the council and had been rejected
by the councilbouncil or if that body had
adjourned without acting on the
nomination whether the ggoyergotergovernor0 arnornor
could then make anhn appointment
to fill the vacvacancyalicyaticy ia6 a different
question from that now presented
the jury now challenged was sum-
monedityby one who waswaa elected terr-
itorialritorial marshal without authauthoritybrity
of law he was afterwards bustedousted
from that office by a court of com-
petent jurisdiction there has beenbeean
a session of the legislative council
since suchstich judgment of ouster and
no nomination for territorial mar-
shal is shown to havebaie been submit-
ted to thetho council and the vacancy
in the office was not 0soo caused as to
give the governor a right to fill it
up during the recess of the council
the united states marshal it is
held cannot summon a juryjuny to try
this cause we havehaven noho lawfully ap-
pointed territorial marshal and as
this court is held for a district and
not for a county the sheriff cannot
serve the venire see laws ofutah
1870 p 26

other serioussr1
idus nay perhapsberhas fatal

points have been raisedraise by trethe chal-
lenge to the arrayarral but they neednedd
not be considered one fatal object
tionda sufficient under existing9
law or existing construeconstruction of law
it would seem to be impossible to
obtain ari leglegalaljuryjury in thisibis territory
but if there are no juryjuly waistrials here
the responsibility shall notzot even
seem to rest upon this court werewerd
this a criminal causedcause thethetho court
mightinight well hesitate to proceed and
depilatodeprive 4a fellow man of his libjibliberty

or his life notkot BOso with civil
mattenmatter it is fanfat bejsterdietter that liti-
gants should llavehave the opportunity
to come hereherd and try their cause
even beforebeford illegal juniesjuries than that
they should appeal to rifles pistols
and vigilance committeescommits barbetfarfan bet-
ter even though thethet verdicts render-
ed here should afterwards be all
reversed and the judge of this
court when sittisittingrg in the supreme
court of the territory will liotnop bahes
itatairate to review thetile proceedings ofbf
this court the same as though hebe
had never satnit here
it is useless to discharge this jjuryu ry

and order another for as thethip laws
nownoy standstandy and ateare now cooccoconstruednstrued
no jury can be obtained to wIlwllwhichleli
some fatal objection could not be
urged and experience rendersrender it
more than probable that it will be
far in the future when the much
needed legislation will relieve us
from the embaembarrassingrmasing dilemmas in
which we find ppursur selveselyes what inin
this long interim shallshail be donedono
shall the mining interests of utah
bobe liable to bebel suspended by in-
junction and yyetqt indefinitely de-
nied even the semblance of trial in
actions of ejectment shall litiht
gants be informed by this court that
they cannot have a Jjurytry trial here
even thouthough ttheyhey waive all techni-
cal objectionsa shall the courtad
journ sinesma digdiediet2 must society bbe
thrownn into chaos because some
other departments of government
neglect their duty extraordinary
emergencies must be met by extra-
ordinary measures influenced by
conconsiderationssiderations of public policy and
by such considerations alone thetile
court overrules the dhallechallenge to the
array and sustains the demurrerOe
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administrators NOTICE

THEHE undersignedundersignerundersigned having been duly ap-
pointed by the probate court pr mor-

gan county UTU T of the
estate of sanfordSan roidrordfoid porter y sen deceased
do hereby give notianotice to allalt persons who
have demands against eaic estate to present
the same sortor settkment andata those indebted
thereto are requested to mako paymentrayment
without delay 1 porPOKtellTEIl

N T PORTER
administrators of the estate of

saufordsanford porter sen deceased
marchmanch wio im
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F YOU ajiealie GOING TO BUY A arca annoadno ba cr zw cr3 ASK YOUR WHO trasiras A
X wagon ilehe will tellteu you it elvesgives deuterBETTER satisfaction than anyauy wagon ever used in utah

as 01 MM32 the bainBATBAINN at OGDEN and LOGAN
havinravinmavinghavingg taitakentalen the place of the wagon which is good evidence of its superiority

first wagon depot south of theatre
wio uly 16
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IN USE IN THIS TERRITORY 800 OF THESE WAGONS SOLD BY US

lastcast sniSuisummerniner and not one spoke thothe last year which attests their well
or tirelire yet loose welve have not been deserved popularitypopularityl have made many
asked to 10lodo a dollars worth of re-

pairs
important improvements in thenythem in tilethe

on thothe wheels last three months
0 o

0

thesethose two wagons are confessedly theflie best in the market
coroneNO ONE SHOULD BUY A WAGON WITHOUT FIRST GIVING US A CALLS i

0 0

WE areAKE AGENTagents PORFOR THETILE
1

jones Pplowblowow the best in the world
look at thelandthemand you will say so try themi and itif you dont agree with osweus we will taketahe them back

0

3ZO we havellave thetile bestardBestand only complete stock of hard wood lumber and wagonwaonwa0on material in utah gsa
1 1

1
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AGENTS OF J I1 CASE CO 18St RH R ESE S H I1INGN G M A 0 H I1 N E S
the dorseyborseyorsey combinedcomb ifield reaper and mower and the iron clad mower

JOHN W LOWELL COcoy
BU wa ly ea N ER corner east and 2ndand south streets salt lake city

graffenbergEFENBERGgriGRA MEDICINES

been known and used with wonHAVEbertul successcess torfor over VENTY viveFIVE
YEARS they are certainly the most relia-
ble of any in the world

GraefenberggraffenbergGraefenberllerg vegetable pillsrills
arearc exceedingly mild bin their action and will
cure diseases of diadla estion biliousness
headache and liver complaints

efenbergCraaragraefen bergberb marchallsmarshallsMar
Uteutouterinerillo a great
remedy foeforfemale weaknesses

CefenbergCrar childrenspanacea a safe medicine forsor
diseases to which children are subjectgroengreen
mountain ointment the
best salvesaive in usecrvy all of these medicines are kepte t by Z
C M 1I and its branch stores aandana by all
cooperativeoperativeco stores in thaeae territory

graffenbergEFENBERGGRA CO N TY
WMwid em P 0 box 12182218
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WAGONS are made from thetho besttueseTHESEquality of0 indiana selected timber
thoroughthoroughlyy seasoned and put together bby

experienced workmen
I1

eorroil STYLE FINISH AND EASY gunMUNrunHUN

NING THEY CANNOT BE

rEXCELLED

and are made expressly forthefortoc the
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we challenge comcomparisonarlson with any wagons

in tjthee market
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whitewater WAGON
agricultural Machimachinerynervnerr steam enginesEnginesyesp

threshingThrezhinkhing machines and burrburnBurrimillslills
agents jeorllor several extensive factories ofagenar

Hhardwarerd and iron goods
our goods may be hadbad attheat the operativecooperativeco

stores in salt lake and their branches
throughout utah ww sm
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