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the territory of utah to set it apart
for such use but the prayer of the
petition was denied and the decree
of the court has made no provision
for a parsonage or a burial ground
for the church the temple block
was set apart for houses of worship
under the act of congress the mem-
bers of the congregation are entitled
to a parsonage and burial ground
the gardo house is property which
had been used as a parsonagenake and
place of residence for the head of
theahe church Is there any reason in
law or justice why it should not be
retained as such if the corporation
should be dissolved

the last clause of section 1813 of the
act of congress of 1887 declares that
no building or the ground appur-
tenant thereto which is held and
occupied exclusively for purposes of
the worship of god or parsonage
connected therewith or burial
ground shall be forfeited

this clearly was an exception to
and qualification of thefee act of july
1 1862 the gardo house at the
time of the passage of the act of 1887
was held and occupied by john
taylor the head andam president of
the church as a parsonage and as
such it was connected with although
not adjoining the property which
was occupied exclusively for the
purpose of the worship of god As
the law expressly declares that the
church shall be entitled to a parson-
age it does not matter when or how
this property was acquired

the court below finds that pro-
ceedingsceedings have been instituted by
and with the advice and consent of
that court by information in the
district court of utah for the pur-
pose of having this lyropropertyperty ad-
judged forfeited to the united tatesstates
it would not undertake to forfeit the
propertyarty bbyy its own decree butpradturturned the property over to the
district court and advised that pro-
ceedingsce be instituted in that court
to decree a forfeiture this is cer-
tainly a very singular proceeding
which is wholly unauthorized by
law and without the sanction of
equity

ninth
while the appellants insist that

whether the church corporation is
dissolved or not either the members
of the unincorporated sect or the
corporation as the case may be are
entitled to all the property in the
hands of the receiver whether real
or personal and that no part thereof
is subject to forfeit or escheat to the
united states yet if it should be
held that any part thereof is sujsubjectact
to forfeit or escheat the forfeiture
could only apply to so much of the
church raimfaim and summit county
land as magmfgmighth t be found to be in ex-
cess of the fififtyaty thousand dollars in
value attheat the titimeme of their acquisitiontion
which the church had the I1legalegaal
right to acquire and hold after ththee
passage of the wtat of july 1 1862

the remainder of the real property
found to have been acquired since
the passage of the act of july 1 1862
consists of the church farm and the
undivided half of a tract of land in
summit county utah and even if
the act of july 1 1862 should be
held valid and constitutional these
are the only pieces of real estate

which are subject to forfeiture under
the letter of the act after deducting

from their value at thehe time
the property was acquired

I1 t will be observed that the court
below in finding the value of each
parcel of the real estate finds that
the property isis of a certain value in
money the church larmaarm for ex-
ample is referred to as follows

said property is known as the
church farm and is of the value of

11 that is to say its present
value is and so substantial-
ly with the summit county proper-
ty which tois valued at

it does not appear from the find-
ings of the court when either of
these pieces of property were ac-
quired nor their value when ac-
quired the law was violated if at
all at the time the property was ac
quiren it will not do to say that i
real property had been acquired in
1863 or later in salt lake city or
adjoining the city of the value at
that time of and said prop-
erty had afterwards and before the
institution of this suit by reason of
the increase of population and the
progress of improveimprovementsimprovementmen increased
in value to that the whole
or any part of the property over

in value should be forfeited
this would be to make the holder of
the propertyproperty criminally liable be-
cause 0of the increase of value
brought about by causes over which
he had no control

bogardus vs trinity church 4

saudsand harvard college vs the
aldermen of boston mass

tenth
the appointment of the receiver

was erroneous because it did not
appear to the court either from the
bmalq of cowcomplaintplaint or from the proofs
that there was any property subsubjectjact
to escheat to the united states or
that any of the property of the cor-
porationpo ration was liable to injury or loss
formationFoifI1f it remained in the possession of
those who then held it during the

of the suit and because
the corporation did not hold the
title to any of the church property
it being at the time of the pretended
dissolution of the corporation in the
possession of certain trustees who
had been duly appointed to hold the
titles for the church and who were
as capable of managing and control

relag the property of the members of
i the unincorporated sect as for the
corporation itself

under the avermentsaverments of the bill and
the proofsofa0 taken there was no author
vyity to appointt a receiver because

1 the bill does not describe any
property that the government claims
has been cheatedes or is subject to
escheat or forfeiture

2 there is no averment or claim
that any of the personal property is
subject to escheat or forfeiture to the
government

38 there is no averment in the
bill or proof thatthalt any of the prop-
erty referredreferred to was in laager of
being lost or injured or that it was
not safe in the hands of the persons
who are alleged to be in the possess-
ion of the same it is only claimed
tobetobe illegally in their possession
and that they have no right to holdhola
it

A receiver could only be legally
appointed when it appeared to the
court that there waswag property which
waswaa subject to forfeiture or escheat
to the united states and that there
was manifest danger of losslose or injury
to the property if it should remain
in the possession of those who held it
during the of the litiga-
tion no such showing as this was
made or even attempted the bill
does not desdescribeetite any property as
being subject to escheat or forfeiture i

nor does it aver that injury or loss
would be sustained if it remained in
possession of the trustees of the cor-
porationpo ration

fosdick v schall 99 U 8
and other authorities
if it be contended that the action

of the court in the appointment of a
receiver was proper because the cor-
porationpopor was dissolved and therefore
there was no one to hold the proper-
ty we answer that it appears from
the record and is found a fact by
the court that no part of the proper-
ty in controversy was held by the
corporation itself the title waswaa
vested in trustees wwholima were justejust as
capable of holding managing and
preserving it for the members of the
church as an unincorporated 4

ious sect as they had been to hold
it for the corporation the record
shows that at the time this suit was
brought the titles to the real estate
were held by trustees duly appointsappoint
ed by the probate court in pursu-
ance

arsu
of the actonact of congress of march

ad 1887 and that the personal prop
erty was in the possession of william
B preston the presiding bishop of
the church so that the reason for
the rule which justifies the appoint-
ment of a receiver in the case of a
dissolved corporation did not exist
in this case and the appointment
was without precedent or legal au-
thoritythority

the court in its decree specially
finds that all the property described
in the findings of the court was at
the time of the institution of the
suit held in trust for the corpora-
tion these proceedings axeare extra-
ordinary to say the least of them
the act of congress assumes that it
not only has the power to disap-
prove the act by whwhichach the corpora
tion was chartered but to dedeclareclant
that the property may be seized by
tthehe government0ve ment officers without any
evileevidencenc eazatthat the corporation has in
any respect violated the provisions
of its charter that it may be held in
the hands of a receiver and finally
distributed in such manner as the
court might think proper

can such proceedings hebe justified
except upon the ground that the
government of the united stat its
legislators its courts and their offi-
cers are not bound to regard that
provision of the fundamental law of
all free governments that no per-
son shall be deprived of life liberty
or property without due process of
law we think not here is a
judgment without a hearing a seizselzi

ure without a cause and an escheat
without the pretense of any author-
ity of law the decree appealed
from must certainly be reversed
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