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communication TEter-
ritorial AUDITOR

to ghethe honorable the speaker and
members of the house of representa-
tives
gentlemen in compliance with res-

olution of the dinst that the au-
ditor of public accounts be requested
to report to this house whether or not
there has been any demand made upon
him by M T Ptpatriekpatricktrick united states
marshal for utah for funds to defray
thethu expenses of the district courts for
the years 1870 nadand 1871 if so when
and whether or not he has paid any ex-
penses of those courts on marshal pat-
ricks orderorders and if so what amount

to and whether or not any suit hashag
been commenced against him to testlest his
right to hold that office if so when
and what is19fgib the condition of that suit

also whether or not he has had any
correspondence with mr Z snow att-
orney general relating to these subsbubs
ejectsj acts if issa that he report that corres-
pondencepon dence at hishib earliest convenience
with any other correspondence whiswhich
may have passed between him and the
executive or any other of the federal
officers of the territory on thishis sub-
ject i

1I ask leave to submit the following
in the month of july 1870 date not

remembered united states marshal
patrick called on me and made an in-
formal demand for funda to pay the ex-
penses of the united states courts he
did not present any written demand
neither any order from any court af-
ter some conversation on the subject 1I
told him I1 would take the matter into
consideration and advise him of the rore
suit A few daya subsequently in com-
pany with honorable Z snow actor
ney general I1 called upon marshal
patrick at hlahib office we hadahad a very
pleasant conversation on the subject in
question during which I1 informed the
marshal that the appropriation for ex-
penses of courts was payable only to
the orderolder of J T D mcallisterMoAllister terri-
torial marshal and was explicitexplicitlyly so
stated in the act of appropriation
marshal patrick responded that he
could not carry on the business of the
courts without funds that witnesses
jurors etc must be paid and that he
personally could not provide means totd
pay those expenses I1 again stated that
I1 would further conconsidersider the matter and
communicate with him again thelthal in-
terview

i n
was cordial and the deportment

of the marshal polite and gentlemanly
on returning to inytnymy office and weigh-

ing the subject in allali its bearings
wishing to do anything toio create unne-
cessary irritation or give cause lorjustfor just
complaint I1 concluded to address a
communication to honorable Z snow
territorial attorney general Bolibolfeitingciting
his opinion as my legal adviser in a
gard to the subject in question acabyA co py
of my note to the attorney general
please find herewith marked

A
hon Z snow

attorney general for utah territory
dear sir M T patrick esq U asg

marshal has applied to me for funds to
pay thothe expenses of the district court forfar
thisthia territory suchsueh aas witness raesfaes ex-
penses of arresting and boardhoardhoardingboardingheghig priso-

nersersmrs serving notices on jurors tcc aoc Asaa
this lais thothe first time in the history of the
territory that a united states marshal has
asked for territorial funds to
payment of expenses ok0 district courts on
territorial business or otherwise grave
doubts have arisen in my mindmind as to
whether in the face of existing facts which
I1 will endeavor to enumerate lain part I1leancan
be justified in acceding to marshal pat-
rick request under any circumstances
by issuing warrants ongla the territorialTerritonaltonaitreasury as above contemplated aarbuAs
are thetho legal of territorialrial officersI1 havebave conconcludedeluded to lay the matter beforeyou and solicit your legal opinion on the
subject before proceeding any further

in the first placeplaca an act in relation to
marshalsSarshaishals and attorneys approved marchmanch

section I1 reads as follows be it
enacted by the etogovernorvernor and legislative
assembly of the territory of etab thata marshalmarshai shall be elected by a joint vote
of both houses ofbf the legislative assembly

i whose term of office shall be one year
unless sooner removed by tlethe legislative
assemblyAg or until his successor Isia electedand qualified said marshal shall beforeentering upon thetho duties of his office takean oath of office and file bonds with se-

f curit iesles inid the penal bunibuna of not exceeding
twenty thousand dollars conditioned for

i the faithful discharge of his duties whichbond with securities is to be approved bythe secretary of the territory and filed inhis office 11 and in an act prescribing
the term of certain officers and designat-
ingI1ngawwhereh re their bonds shall be filed I1

11 to
b drawnrawn bybv JJDD T mcallister tearito

marshal I1 cannot seobeo that anedisany dis
laIs left the auditor in the premiseseq

buthut that the fundfand if drawn at all must hebe
drawn by J DDTT MoAl llster territorial
marshalmarshaimarbil lain vouchvouchersdrs td be approved by
the auditor of public accounts 11

being very desirous that no act of mine
shall expose me to the merited andaud justjuat
censure otof the legislative assembly who
are the representatives otof the people I1 ap-
peal to your honor and solicit your legal
opinion on the subjects named herein for
my future guidance and protection and
trust that you will favoravor me at as early a
dayay as popossibleisible

very resrespectfullyacltrally yours
WMWH CLAYTONCLATTON

auditor of public accounts
salt lake city july 1870 i

thathe attorney generals reply dated
july 1870 will be found herewith
marked

Battorney GENERALS opyOPS ICE
salt lakelako city july 2

hop william clayton auditor at0
public accounts

sirsin youryouir communication of the
dinst is before me you say that you have
baenboen applied to bybv mr 11 T patrick U S
marshal for funds to pay the expenses of
the district court of this territory such as
witness fees expenses of arresting and
boarding prisonersprisoners serving notices on
jurors etc etc and say thisthia Is thathel first
time inthein the history of this territory that thothe
united states marshal hashaa asked for ter-
ritorialnitritorial funds to disburse in payment of
such expenses you ask whether or not
you can be justified under existing facts
in complying with marshal patricks re-
quest you call my attention to sundry
laws of the legislature of utah to ans

your inquiry it will be properproper for me
to examine the laws of the united states
in connection with the statutes of utah to
which my attention has been called

congress by an act approved sept 24
1789 entitled an act to establish the
judicial courtscounts of the united states seeseo
statutes at large vol leago1 pagepago 87 after pro-
viding for the supreme circuit and
district courts and dividing thothe united
states into circuits and districts provided
in secsee 27 a marshal shall beba appointed in
and for each districtdistrict whose duty it shall
beba to attend the district and circuit courts
when sitting therein anaand also the supreme
courtcourtinin the district in which that court
shall sit and to execute throughout the
district allail lawful precepts directed to him
and issued under the authority of the
united statesstales and before he enters on the
duties of his office he shall become bound
for the falthfilthfaithfulfulfui performance of the same
before the judge of the district court of
the united states with two good anandd
sufficient sureties inhabitants and free-
holders of such districtI1 to be approved by
the district judge in the sum of twenty
thousand dollars and shall take before said
judge the following oath

I1 t do solemnly swear that I1
wlwill faithfully exexecuteacute all lawful preceptprecepts5
directed to the marshal of the district of

tinderunder the authority of the
united states and true returns make etc
etc

by another act of coucaucongressgressgrehs approved loth
april 18031903 seesec I1 see ad statutes at large
pagopaso in giving furtherfarther rules concern-
ing these bondsbonda saysbays the bonds hereto-
fore given which may be hereafter given
by the marshal of any district for the faith-
ful performanceperformance of the duties of his officeshaisharshallshail be filed and recorded in the office of
the clerk ortheof the district or circuit court
sitting within the district for which such
marshal shall have been appointed and
copies thereof certified by the clerk under
the sealbeal of said court shall be competent
evidence in any court of justice

by an act of congress approved may 8
1792 sec 1 statute at lailallargelaigego page prowproa
visions are made for defraying the expenses
of the United states courts and the united
slatesspates marshal is made the disbursing amoffi-
cer it is therein providedafterdarter statingwhatwhat expenses shall be paid and included
in tha mafsMafi halyshaiss account in which thetho ex
pense the territorial courts when axex
excising theirthoinjurisdiction in cases not arising
under the constitution and laws of the
united states are not included andend there-
fore excluded and the same having
been examined and certified by thetho court
or one of the judges of it in which the
services shall have been rendered shall be
passed in the usual mannmanueranderana the amount
thereof paid out of the treasury of the
united states

by the act of congress approved febru-
ary 26 1853 relating to fees of officers see
statutes at large vol 10 pagepago heehec 3I1it is made the duty of the razoragemarshallarsha1 among
other united states officers to rereportrt semi-
annually to the secretary of ehrlthetha interiorilter lor
in whose office his accounts are to tobe exam-
ined

seosec 10 of the act to establish a Territerritoryterritorialtorltori ilgovernment for utah approved soptsopa
9 1850 after providing for the judicial
power off tho territory amonamongg which aieareare
a supreme court and district courts says
each of the district courts shall have and
exercise the same jurisdiction in all cases
arising under the constitution and laws of
the united states as Is vested in tbthea circuit
and district courts of the united states
and by sec 10 of the same act found in
utah statutes page 27 it is enacted that
there shall be a marshal appointed who
shall execute all processes issuing from
said courts when exercising their leilslEiisjurisdic-
tion

dic
as circuit and district courts of the

united states he shall perform tho sasamebamea

duilAufleibeesbe subjected to thiethe samesable regulations
and same pepenaltiesnaltie and bobe erlerientitledtitled to the
same fees as the marshalmarshai of the district
court for the present territory of oregon

from the foregoing provision of tho
united states laws which contain all that
have any bearing on the questions sub
fitted totomeme by you that I1 have been able
to find I1 have no difficulty in holding
that the marshal of the united states is
not required by any of them to file a bond
with you and give any security whatever
to the territory for the faithful disburse
ment of any funds with which he may be
entrusted by you when a law of the
united states has provided the mannenmanner of
the qualifying of the marshal and the giv-
ing

IV
of bonds with the place of reconrecordingng

and preserving them and prescribing hisIs
dutledutiessasas they havehaye doneasdonedono as these provi-
sions show it is equal to saying that thosethese
are allail that more shall not bobe requiredand
that less will not do helre is amenable to
thetho power that appointed him and must
account to the officers which their laws
direct and none others I1 do not intend
by this to be understood that he may not
andeanand can made civilly liable for official
delinquency with the provisions of the
ath section of the organic act which says
that no person holding any commission or
appointment under the united states shalldolddoidholdhoid any office under the government of
the territory I1 would not anticipate find-
ingloganyany law orof this territory macintmaking the
united states marshal its officer but twillwill
examine and seesod

by the act of utah entitled an act in
relation to marshals and attorneys ap-
proved march soesee utah Lawspage
38 itib is provided that a marshalmarshaiMars lialilal shall bee
elected by the joint vote of both houses of
thothe legislative assembly whose term of
office shall be etc etc he shall before
entering on the duties of his office take an
gathcath of office and file bonds with sureties
inn the penal sum of not exceeding
twenty thousand dollars conditioned for
the faithful discharge of his duties which
bond and sureties are to be approved by
the secretary of the territory and filetifiled in
hishla office

the act ofjan loth 1866 by you referred
to see utah laws sec 1 re-
quires the territorial marshaimarebaltoaitoto file hisbiscresbonds at your office and to your accept-
ance

seesec 3 of the act before referred to re-
lating to the territorial marshal seeaee utahtah
laws page 38 requires him to execute all
orders or processes of the supreme or dis-
trict court in all cases arising under the
laws of the territory and such other duties
as the executive may direct or may be
required by law pertaining to the duties
of his office the act referred to by you
relating to the appropriation for court ex-
penses is evidently in accordance with past
usage and was intended by the legislative
assembly to be drawn and expended by
the territorial marshal he being an officer
amenable to the territorial government
but even hobe could not draw the money ex-
cept on vouchers approved at your office I1
must therefore say by the territorial mar-
shal as I1 said by the united states Marmarshalmarshaishaf
that what the laws require of him he must
do neither more nor less lais necessary and
the same applies to yourself you must
draw orders as the law directs and in favor
of the one who is authorized by law to re-
ceive them and to none others this will
leave the consequences to the territorialgovernment from whom you receive your
election and which passed the law it will
also leave the united states marshal to
refer the matter to the government of the
unitedU states from whom he received his
authority as united states marshal

I1 yours truly
Z SKOWwb

on receipt of the attorney generals
communication I1 addressed a note to
marshal patrick underdaleunderdatidate august leti
1870I1 declining to answeranser hishla requisi-
tions for funds for reasons stated A
copy 0off balbaisaidbalddenotenote will be foaud hereherc
willi marked

t ICYC f

territorial AUDITORS OFFICE
salt lake city august 1870

AT T PATRICIC BESQQ U S marshal
i sirsirs referring to our interview of the

uit in regard to paying expenses of
courts outoat of territorial funds in vouch-
ers presented by you asaj U S marshal I1addressed a communication on the subject
to lionhon Z snow territorial attorney
general and solicitedolicited his legal opinion asaito my duty in the premises I1 am in re-
ceipt of his rereelyreplydyI1 from which it appears
that the law WTwillI1 not bear me out in paying
thothe expenses of the courts only on orders
ofaof J D T mcallistercallisterM territorial marshal
on vouchers to bobe approved by the auditorthe language of the attorney general
after refreferringerringeTrIng to the various laws of the
united states and the territory of utah
bearing on the subject Is As I1 said by
the united states marshal that what the
law requires of him he must do neither
more nornorlenaless is necessary and the same
applies to yourself you must draw or-
ders as the law directs and in favor of the
one who is authorized by law to receive
them and to none others this will leave
the consequences to the territorial govern-
ment from whom youyon received your eleceleca A

tiontionandaddada which passedpalsied the law I1

with this legal opinion of the territorial
attorney general before me it would be
in open violation of law for mome to issue
auditors warrantswarranta tolo pay expenses of

courts to any other officer or in any other
way only on orders ofofaJ D T mcallistMcailisailiater Ferritterritorialorial marshal on vouchers to beapproved by the auditor ac r
counts as specified in the w1 1privationpriation

very respectfully
WM A

auditor of
after this I1 did no henrhear aanythingay thing

more officiallyallyaily on the subject I1 was
informed however that an attempt
would be made to take the books and
property pertaining totd the auditors
office by force I1 made provisions to
meet such a contingency should it
occur but as no such attempt was
made I1 conclude that the report hadbad no
foundation in fact it was probably
stated by parties who were anxious to
see a difficulty inaugurated

to fulfillfulfil your request in the order of
date as the circumstances occurred I1must now refer totoanloanan attempt of cer-
tain gentlemen to qualify as directors
of the utah penitentiary on as they
alleged an appointment and commis-
sion issued by the governor the facts
in regard to this matter will be best ex-
plained in a note I1 addressed to the
attorney general under date septem-
ber ath 1870 a copy of which will be
found herewith marked

D
AUDITORS OFFICE

salt lake city sept 5
hon Z snow attorney general

sir on the ath of august uit two gen-
tlemen unknown to me called at my
office and presented what purported to be
three official bondsbonda of which the following
is a literal copy

know all men by thesethese present that
we samuel kahn as principal and R H
Borobertsonbertson and M T patrick as sureties
are held and firmly bound unto the people
of thetho territory ofat utah in the penal sumbum
of one thousand dollars andaud for the pay-
ment of which sum we bindourselves and
our legal representatives firmly by these
presents sealed with our seals this ath
day of july 1870

whereas the said samuel kahn was on
thejhb day of june 1870 commissioned a
director of the penitentiary ofutah territ-ory by the governor of said territory

now the condition of this obligation is
such that if the said samuel kahn shall
faithfully perform the duties of the said
office of director then this obligation shall
bease and be null and void but if other-
wise to be and remain in full force and
virtue

signed SANUEL kanir seal
I1resignedsigned R H RonERroberTsoy sealseala
signed 11 T patriPATnicx seailisealseal l1

the other two bonds of joseph bf orr
and samuel howe were in the same lan-
guage precisely and worewere also both signed
by R H robertson as security ben
bachman waswaa the other surety oa taotag two
bondsbands

the reason why I1 could not approve and
file thosethese bonds were

no residence 0of either principal or
surety wawag stated in either otof thothe three
bonds

sudsad it has been thetho practicetica since the
organization of the territory so far asaa I1have any knowledge to require the bonds-
men to be the lawful owners of either land
claims or improvementsImproverneants or both at least
uchsueh has been my invariable practice as
auditor transient persons having only
a temporary residence in the territory
being co irresponsible as bonds
meniden for thetho reason that they consider
thethothemselvessolvesselves entitled to leave the territory
whenever they choose of this class so
far aas ohavo been ablo to learn aroare the
bondsmenbondsman BR H robertson and M Tpatrick I1 cannot loarnlearn that either of them
own eitherelther land claims or imimprovements in
the territory of utah

Sd34 There was no oath of office attached to
nnieflie bondbondss eitherolther subscribed or sworn to or
tolo ansonganyady one of them which omission had
therothere beenbeon no other would have been fatal
to the bondsbonos

ath the law requires that official bondsbonda
shall have a one dollar united states revestamp affixed and cancelled and with-out ith

which the bonds were certainly illegal
neither one of these bonds presented to me
had nonoaonoa one dollar revenue stamp attachedfor theseonse reasons I1 could not and did
notno approve and 11nitefite0 o said bonds ia this
office

respectfully
WUWM CLAYTOCLATTO auditor

totro noto I1 did not receive any re-
plyilygly from honorable Z snow probably
because a month had elapsed between
the time the gentlemen waited upon me
with their bondabonds and the time I1 solici-
ted the opinion of the territorial actor
ney General in reference to the matter
the gentlemen did not amend their
bonds nor call on me again

on the esth of august 1870 1 address-
ed to them the following

samuel kahn samuel howe
and joseph 11 orr
gentlemen Belbeibelievinglevingieving you would

call on me during the day I1 have post-
poned addressing you until evening

Theoffthe lelalofficial bonds left bayouby you on sat-
urday are defective and illegal in sever


