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time was councerned, for it had not
Leen repealed or changed by that
body.

But the couteution of the res-
poatents ig that it was annulled by
the act of Congress of 1862, found
in 1 C. L, of Utah, p. 108. Bec. 2,
which anuulsthe act of the Terri-
tary of Utah Incorporating the
Church of Jesus Christ of Latter.
day Saiuts, amdi all other acts or
parts of acts heretofore passed by
said Legislative Assetubly of the
‘Territory of Utah, which establish,
support, maintain, shield or coun-
tenarce polygamy—and the section
closes-by providiog that the pot-
pose of this act shall be only to an-
nul all aets and laws and parts of
laws which cetabllsh, muintain or
couutenance the practlee of polyg-
Amy, evasively called spiritual mar-
riage, however disguised by leégal
or ecclesiastical sacraments, cere-
monies, couseciations or uwther con-
trivances.

It is contended that act of Con-
gress annuls the act of the legialu-
ture ot Utah giving the right to
illegitimate children to share in the
father’z estate, begause such right of
inneritance supports, majntains and
e1lcourages polygamy.

The purpose of the act of Con-
gress of 1862 was to define and pun-
ish polygamy and to annui all laws
of the Territory in any way making
it legulor giving it countenance and
support. Nothing is said in the act
of Congress in reference o the
rights of illegitimate children, asd
if that subject was in the micd of
Coogres it would have leen ex-
pressed a2ud not left in doubt or un-
certainty. Coutts do not favor the
repeal of laws by Implication aud
laws are never interpreted o repeal
former laws, unless the two are so
repugnant that they cannut both be
administered and allowed to stand.
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A nd certainly the same course of
interpretation applies with cyual if
not more force to the annuliing of
laws. The law of the Territory was
before the Congress, and how much
easier it would have besn to unnul
the Territorial act by wname, if it
had intended that, than to have left
its annulling to judicial interp:eta-
tion by 8 sweeping clause that
reads more like the rounding up of

»gentences in a stump speech thano a
solemn act of the highest legislature
of the nation. This law of inherit-
ance was before Coogr.ss, and if
tiie meaning is to be given Lo these

eneral words elaimed, itclearly ab-
dicated its functions and left to the
courts to make and annul laws by
judicial interpretation. [t cannot he
supposed Congress intended any
guch thing. Courts are like man
and sometimes not overburdened
with wisdom. and it would he, if
such a thing can be supposed, a
most dahgerous exercise of legisla-
ti ve authority to frame nws so as to
leave tojudicial inlerpretaiion their

the law would begin asd when it
would end, would be left to conjec-
ture and uncertainty. The law is
ungertain enongh inberpreted as best
It may be by the courts, aiul if the
interpretation eoutended for was
given, conjecture und uncertainty
wollld be vastly increased. Tt is kl-
ways to be presumed that the legis-
lature, when it entertsing au inten-
tion, will express it, and that in
clear and explicit terms. (Potter
Devaris 219.)

If this Territorial law is aonulled
a vight is taken away and all such

laws are in the nature of u penalty $1f 80, how?

and are strict laws, and are unot to
be extended by intendment.

Another course of construction in
such statute is that where general
words follow the enumeration of
particular cases, such general words
are held to apply tocases of the
same kKind as particulariy mentioned.
For example, uu act of Parliament
provided whoever stole sheep or
other cattle shonid be deprived of
the benefit of clergy--and the
vourts held that other cattle only
meant sheep.”” (Lotter Devaris,
page 220 to 229.)

The words of the ncts of (Congress
thutit is claimed anunul the act of
the Utah legislature, and which
eatablish, support, maintain, shield
or countenance polygamy,’” ete. Af-
terwards there are worus of explana-
tion,but words of explanation cannot
enlarge the meaning of the words
they are intended to explain. These
words are to be interpreted aceord-
ing to their evmmon or ordinary
meaning,

Allowing illegitimate children
to inherit rrom their fathers does
not establish polygamy, does not
supporbit; Jdoes not maintain it; does
not shield it; does not countenance
it. For it is consistent with the
severest punishiient of polygamy
aml itsentire overthrow that ille-
gitimate children should Inherit
from their fathers.

Therefore I do oot think it repeals
or annuls the act of the Territorial
legislature giving to - tlegitimate
chililren the right to interit. I am
strengthened in this opinion by the
act of Congress of 1882 called the
Ediupds Act. Section 7 of that
act showa that it wae put the inten-
tion of Congress to disinherit poly-
gamous children, for it asysall poiy-
wamous children borwn before the
first day of January, 1883, shall be
legitimate, naking it clear that in
the miod of Congress, nothing
was intended by the act of 1862 to
digsinherit polygamous childreu.
The act of the Legislature of Utah
says nothing about pnolygamous
children; it 'oniy says illegitiinate
children. But the act of Cotigress
goes further and says poly-
gamous children shall be legi-
timate. If: theretore, the ter-
ritoria? law, ¥ inference, encour-
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power to inherit to all children boro
within twelve months after the pas-
sage of thig act; ao that if allowiug
illegitimate children to fubherit from
their fathers encournges polygamy,
Congresa is guiliy of fostering that
ipnstitution. For the period of gesla-
tion i8 nine wmonths; that loaves
three mouths for men to Leget ibe-
gitimate children, and encoulnges
polygamy for that leneth of time.

But does, in the nature of things,
the permission of illegitimate chil-
dren to luherit of their fathers en-
courage or countennnce polygumy?
It would certainty in-
crense the hostility of the lawful
wife to polygamy and the opposition
of her children. for it wonld lessen
their inherilance; and it would uot
increase the mun’s passions, or his
love of lechery and dissoluteness. 1t
only takes from the illegitimate
the stain of bastardy, and places it on
a pland where it will not be an out-
cast without recoguized relationship
or family.

Looking over these statutes and
remembering the condition of things
in the Territory of tah ut that time,
I am forced to the opinion that the
act of Congress of 1862 did not an-
mul the act of the legisl ture of
Utah of 1852, allowing 1llegitimate
children to inherit. 1t certainly did
not fu terms, and canwnob be muade
to only Ly an interpretation that
amounts Lo judiciak legi-lation.

Why shoeuld Congress jeave to the
courfs 1o hunt out the liws of the
Territory it intended to annul,
when the laws of the Térritory were
before it? Whose duty was it to
puint out the Iaws that maintain
and encourage polygamy? The -
Congress or the courts? If Con-
gress pointed theio out, Lthe guestion
was definitely settled. 1f lett to the
eourts, uncertainty would arise, and
differencer of interpretation would
mvariably occur, and the adminis-
tration of the law would be rend-
ered uneertain. These remarks on-
ly show that it could uot have bLeen
the intention of the Congress (o
lenve to judicial acumen the fincing
of those laws of the Teorritory that
might be thought to msintalu and
encourage polygamy.

1t is gaid, however, that that part
of the law which allows the mother
of illegitimate children to ioherit
clearly encournges polygamy—thatb
question is oot in this case—and if
courts decile the guestions before
them they will be# busy enough.
But it may be remarked that it does
not follow fthat because the moth-
erg of illegitimate children are
allowed to inherit, encourages
polygamy, that the inheritance of
thetr children would and does ¢n-
courage that vile practice. The
Cougress may have had the uliow-
ance of mothers of illegitimate ehil-
dren to inherit when it nsed the
expression—partsof lnws; 1 do not
think it follows that Congress. when

aged and countensuced !Polygamy,
much more did the law of Congress
-uand that idea canoot be eater-
tained for ocne moment.

Agaln, the act of Corgress of 1887, l
in the 11th section, provides that noismy,

illegitimate children shall hereafter
inherit frum their parents, and an-

nuls all laws of the territory in ref-

it passed the law of 1862, had in

imind the right of illegitimate chil-

dren to inherit frow their fathe, &, as
encouraging and suppoiting polyg-
bhecause it was well knowua ab
that time that it was extensively
practices in Utah Territory.

The right of illegitimate ehildren

enlargement and anoulling, Where ! erence thereto, hut continues the 'to inherit from their fataers has



