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time was concerned for it had not
heenbeen repealedrepealeil or changed by that
body

but the contention of the res-
pondentspon dents is that it was annulled by
the act of congress of 1862 foufoundnd
in I1 0C L of utah p sec 2
which annuls the act of the terri-
tory of uth incorporating the
church of jesus christ of latter
day saints and all other actsacta or
parts of acts heretofore passed by
said legislative assembly of the
territory of utah which establish
support maintain shield or coun

polygamy and the section
cloclosessesbyby providing that the pur-
pose of this act shall be only to an-
nul all acts and lawslava and parts of
laws which establish maintain or
countenance the practice of polyg-
amy evasively called spiritual mar-
riage however disguised by legal
or ecclesiastical sacraments cere-
moniesgnonles couse nations or other con-
trivancestri vances

it is contended that act of con-
gress annuls the act of the legisl-
ature of utah giving the right to
illegitimate children to share in the
fathersfather estate because such right of
inheritance supports maintains antiand
encourages polygamy

the purpose of the act of con-
gress of 1862 waswaa to define and pun-
ish polygamy and to annul all laws
of the territory in any way making
it begalorlegal or giving it countenance and
support nothing is said in the act
of congress in reference to the
rights of illegitimate children and
if that subject was in the mind of
congresojongres it would have been ex-
pressed and not left in doubt or un-
certaintyj courts do not favor the
repeal of laws by implication and
laws are never interpreted to repeal
former laws uunlessi iless the two are so
repugnant that they cannot both be
administered and allowed to stud
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and certainly the same course of
interpretation applies with t if
not more force to the annulling of
laws the law of the territory was
worebefore the congress and how much
easier it would have been to annul
the territorial act by name if it
had intended that than to have left
its annulling to judicial interpreta-
tion by a sweeping clause that
reade more like the coundiroundingng up of
sentences in a stump speech than a
solemn act of the highest aelegislatureslature
of the nation this law of inherit-
ance was before congressCong rssss antiand if
wethe meaning is to be given to these
generalbeneral words claimed it clearly ab
bateddilated its functions and left to the
courts to make and annul laws by
judicial interpretation it cannot he
SUDsupposedposed congress intended anyally
such thing courts are like man
and sometimes not overburdened
with wisdom and it would be if
such a thing can be supposed a
mostmoat dangerous exercise orof legisl-
ative authority to frame laws so as to
leave to judicial interpretation their
enlargement and annulling where

the law would begin aud wilewhen it
would end would be left to conjec-
ture and uncertainty tlethe law is
uncertain enough I1 at as best
it may be by the courts and if the
interpretation contended for was
given conjecture and uncertainty
would lebe vastly increased it is al-
ways to be presumed that the legis-
lature when it entertains an inten-
tion will express it and that in
clear and explicit terms potter
devaris

if this territorial law is annulled
a right is taken away and all such
laws are in the nature of a penalty
and are strict laws widand are not to
be extended by intendment

another course of construction in
such statute is that where general
words follow the enumeration of
particular cases such general words
are held to apply to cases of the
same kind as particularly mentioned
for exampleexi tiple an act of parliament
provided whoever stole sheep or
other cattle should be deprived of
themhd benefit of clergy and thhee
courts held that other cattle only
meant sheep pottercotter devarisDevarls
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the words of the acts of congress
thatisthat it is claimed annul the act of
the utah legislature and which

establish support maintain shield
or countenance polygamy 9 etc aft-
erwardster wards theire are words of
tiotionn but words of exexplanation cannot
enlarge the meaning of the words
they are intended to explain these
words are to be interpreted accord-
ing to their common or ordinary
meaning

allowing illegitimate children
to inherit irom their fathers does
not establish polygamy does not
support it does not maintainmainwaln it does
not shield it does not cou
it for it is consistent with the
severest punishment of polygamy
antiand its entire overthrow that ille-
gitimategitin late children should inherit
from their fathers

therefore I1 do not think it repeals
or annuls the act of the territorial
legislature giving to illegitimate
children the right to inherit 1iamm
strengthened in this opinion by the
act of congress of 1882 called the
edmunds act section 7 of that
act shows that it was notarst the inten-
tion of congress to disinherit poly-
gamous chilchildrendeen for it says all poly-
gamous children born before the
first day of january 1883 shall be
legitimate making it clear that in
the mind of congress nothing
was intended by the act of 1862 to
disinherit polygamous children
the act of the legislature pfaf utah
sayssaya nothing about polygamous
children it only says illegitimate
children but the act of Congcongressreps
goes furtfurtherller and says poly-
gamous children shall be legi-
timate itif therefore the ter-
ritorialritorial law by inference encour-
aged and countenanced polygamy
much more did the law of congress

and that idea cannot be enter-
tained for one moment

again the act of congress of 1887
1

in the alth section provides that no
illegitimate children shall hereafter
inherit frumfrom their parents and an-
nuls all laws of the territory in ref-
erence thereto but continues the

power to inherit to all children born
within twelve months after the pas-
sage of this act so that if allowing
illegitimate children to inherit from
their fathers encourages polygamy
congress is guilty of fostering that
institution for the period of gesta-
tion is nine months that leaves
three months for men to beget leg-
itimate children and encourages
polygamy for that length of time

but does in the natnatureure of things
the permission of illegitimate chil-
dren to Itiinheritherit of their fathers en-
couragecoura ere or countenance polygamy
if so how it would certainly in-
crease the hostility of the lawful
wife to polygamy and the opposition
of her children for it would lessen
their inheritance and it would not
increase the mansmails paLsrationslons or his
love of lechery and dissoluteness it
only takes from the illegitimate
the stain of bastardy and places it onoil
a plane where it willill not be an out-
cast without recognized relationship
or family

looking over these statutes and
rememberrememberingi dg the condition of things
in the territory of utah at that time
1I am forced to the opinion that the
act of congress of 1862 did not an-
nul the act of the legiel ture of
utah of 18521862 allowing illegitimate
children to inherit it certainly did
nota at in terms and be made
to only by an interpretation that
amounts to judicial leghlegislationlatiok

why should congress leave to the
courts to hunthudt out the laws of tile
territory it intended to annul
when the laws of the territory were
before it whose duty was it to
point out the laws that maintain
and encourage polygamy the
congress or tilethe courts if con-
gressgr s pointedi anted themthein out the question
waswa zaldefinitelybitely settled if belt to the
ccourtsarts uncertainty would arise and
differences of interpretation would
invariably occur and the adminisadminis-
tration of the law would be rend-
ered uneuncertainertain these remarks on-
ly show that it could notdot have been
the intention of the congress to
leave to judicial acumen the finding
of those laws of the territory that
might be thought to maimaintain and
encourage polygamy

it is said however that that part
of the law which allows the mother
of illegitimate children to inherit
clearly encourages polygamy that
question is not in this case and if
courts decide the questions before
them they will be busy enough
butbat it may be remarked that it does
not follow that because the moth-
ers of illegitimate children are
allowed to inherit encourages
polygamy that the inheritance of
their children would and does en-
courage that vile practice the
congress may have had the allow-
ance of mothers of illegitimate chil-
dren to inherit when it used the
expression parts of laws I1 do not
think it follows that congress when
it passed the law of 1862 bad in
mind the right of illegitimate chil-
dren to inherit from their fafathersthes as
encouraging and supporting polyg-
amy because it was well known at
that time that it was extensively
practicedpracticeticenii in utah territory

the right of illegitimate children
to inherit from their fathers has


