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to vacate the office of deputy clerk,
held by the relator, is not tenable.
IThe Janguage of the section is pros-

pective. A law may net operate
supon existing rights and Habilities
wwithout it In terms expresses such
iintention. 2 Hill, 288, Johnson vs,
|Barsell, Though there is no valid
1right to an office which mayinot be
:Jisturbed by islation. Yet the
lincumbent has, in a sense, a right
ito hisoffice, If that right is taken
1away by statute, the terms sheuld
'be clear in which the purpose is
i itated.”

But again,how it Is to be ascertain-
ed whether a party has committed
the offens=« denounced by those sta-
tutes? Is it to be by due process of
law, or without such? Is a citizen
to be put under disabilities and de-
barred of elvil rights and deg-ading
Eenalties attached to him withousa

earing? without s trial by his
compeers? without indictment or in-
formation? without & verdiet of his
countrymen? and without a judg-

_ment of a competent Court on legal
proceedings? These grave ques-
tions demaud serfous attention.
IIIL.

There was no vacancy to fill—
noge that the Goveruor could ap-
point to; therefore, his attempt to
fill & vacancy was a mere bdrufum
Jfulmen, and his commisslon a who!-
Jy worthless decument.

By the Territorial statate of Feb.
2, 1874, Compiled Laws, p. 122,
see, 173, it is provided: "'I‘haP on the
firt Mcnday in Auogua-t, 1874, and

every %o years thereafi.r there he

sball be elected by the qualift d wot-
ersof the several counties of Utah
Territory, ome Prcbate Judze v
each county, whose term of ofli
' shall be for two years and wn’/ /! L.s
nﬁec‘fsoria dwly elected and quaii

By this statute the term s not
only for two years, but until his suc-
cestor is duly elected and qualfied;
hence, the pretermitting the elec-
tion couldnot of itself work a va
caney, because the term did not ex-
plre at the biennial election, nor
untll & tuecessor was duly elected
and qualified, so that a duly elected
and gualified successor was essen-
tisl to terminate the term. And
this provision In the statute, so far
ascoun:el is informed, has univer
wlly been held In the American
States a8 preventing a vacaney until
such successor was duly elected or ap-
poloted and qualified, und the rea-
sons given are of the most potent
character, being based oa puil'c
policy and private rights, t

Without stating the many phaces
under which the queation has been
presented, and the many reasons
glven for euch a rule, the following
authorities are referred to as among
the prominent ones by the SBupreme
Court of the United Staters and of
the States:

6 Wallace, 293, United States vs,
Addisor

.
25 Ohio Stat., 588, Btate va. How.
m?: Califorria, 614, People vs. Til-

8 Penn, Btat.,513,Commonwealth
va, Hanly,

If the pretermitting an eieziion
could not work a vacancy, did the
Hoar amerdment to the Civil Ser-
vice Bill adopted just at the close of
the session of CUongress in July,
1882, have that effect? Its Janguage
is:_“The Governor of the Territory
of Utsh is hereby authorized to ap.
point officers in maid Territory, to
ll vacaneles which may be caused
bya fallure to elect on the firet
Monday in August, Eighteen Hun
dred and Eighty-two, in conse-
quence of the provisions of an act
entitled: An act to amend section
filty-three hundred and fifty two, of
tbe Revised Btatutes of the Unibed
Biates in reference to bigamy and
for other purposes, spproved March
ind, 1882,to hold their offices until

successors are elected and
qualified under the provisions of
eald act: Provided, That the term
ofoffice of any of eald offiers, shall
ot exceed eight months,”

What Is the Governor auihorized
todo by the terms of this aci? To
lpwt officers o jfiil vacanciea
whichmay be caused by = failure Lo
elect onfirst Monday in August,1882,
Itdidnot profess to declare vacan-
cles, uor did it authorize the Gover-
nor, nor the Courts to declare va-
tinc¢ies, But such vacancies as
might, under the Territorial sla-
tutes, cecur because of the failure to
hold kaid election, were anthorized

be fliled by the Governor, and if
the Governor has found smy such
Tacancies he, no doubt, had the right
Wflll them, The power to fill va.

was, bowever, conflned to
“ich a8 ocourred for the one caose

bolding of euch election. It did not
authorize him to fill vacancies which
might have, or shoald cecur, for any
bul the one cause. And this hold-
over clause is found in the Territorial
statute,there was no vacancy because
of the non-holding of the election.
The statute providsa what the term
should be, and it was not for two
yeara eimply, but for two years and
and until a suceessor should be elect-
ed and gualified. Congress could
have shortened this term, perhaps,
by an explicit repeal of the statute
and conferring on the Governor the
appointing power; it did not, how-
ever, eee proper to do that, bat only
to provide for the fillivg of such of-
flees ns should become vaesnt by
the failure to hoid such election.
The object of Congress was to pre.
vent, and not produce anarchy, ss
would manife:tly coeur should the
siatute be construed as contended
for by the appellee and his counsel.

1st,—I! the vacaney occurred by
reazon of the 8th section of the Fd-
munds bili, it took place March 22,
1882, on the approval of sald bill,
and did not oceur by reason of the
non-holding of the August electlon;
the vacancy exsted on firet Monday
in Auvguast, 1852, and wag not fllled
by the election, but as that did not
meke the vacancy, the Governor
had no right to fill {t under the Hosr
am«ndrment, aud if the vacancy ex-
isted on the approval of the Ed-
munds bill, all the acts cof the in-
cumbent were were null and vold
from taut date, unless by the hold-
ing of the office under claim of right,
becams an officer defacto, in
which case there was no vacancy,
for 2o long as there is an incumbent
who has Jegal authority to discharge
! ne duties, 2s 20 well sald by the Su-
~reme Courl of s Buch a
thing as a vacaney is a legal impos-
sibility.

2ad,—If there be vacancies be-
caute of the not-holdiug said elec-
tion, thoze vacancles occurred im-
mediately after the flrat Monday in
August, 1881, and should have been
at once fllled by the Governor, so
that his appointments would expire
eight months thereafter, or in May,
1883, leaving a hiatus, or vacancies,
in all such offices from May to Au-
gust, withott legal power in anyone
to fill such vacancies and thus most
signally producing the very mischief
Congre:s was trying to avert, and
this mischief is sufficient of itself to
condemn this attempted construc-
tion and to relieve the Congress of
the United States and the Pres:dent
irom the Implled censure of produc-
ing anarchy throughkout this Terri-
tory, and indeed, all the other Ter-
ritories, for the eighth section of the
Edmunds bill applies to them all,
Whereas, if the same construction
of statutes be meted cut for Utah as
for other Territorles and States,
then, indeed will there be no anar-
chy with all the offices, with the
hold-over clause, will be discharged
by the present incumbents and
such as have no hold over-clause
will be filled by the Governor’s ap-
pointees, 3

But mandsmus is not the proper
proceeding to try this gunestion, It
is true that the Territorial statute,
Compiled Laws, p. 523, sec.1670, an-
thorizes it: “To compel the ?eb
formance of an act which the law
#:ecially enjolns as a duty resalting
trom an office, trust or station; or to
¢ mpel the u;mlsnion of a party to
t! & use anfl enjoyment of a right or
uilice to whieh he is eutitled and
from which he is unlawfully pre-
eluded.”

But the next .section provides
that: “This writ shall be issued in
all cazes where there is not a plain,
epeedy, and adequate remedy in the
ordinary course of lay.”

These two sections taken together,
are simply declara‘ory of the com-
mon law, and so held by the Ba.

reme Court of California on an
dentical statute; see 44 Cal., 173,
Kimball vs. U. W, & Co., and High
on Extraordinary Remedies, section
30, quotes this cace afrpovlngly, and
eaye: ““The Court will construe the
latter section as a limitation vpon
the powe:s conferred by the former
and not as an enlargement of those
powers, el {3l The
Courts will, therefore, in adminis-
tering relief by mandamus under
such a statute, be governed by the
same conditions aud limitations
which prevailed at common law,
and will not issue the writ in cases
where another adequate remedy is
provided by law,

Is ther: an adequate remedy at
law? In section 591, High on Ex-
traordinary Remedies, gays: *“The
modern information in the ne-
ture of quo warranio,may be defined

only; to wit: because of the non-

a8 an information, criminal in form.
presented toa Court of competenf

Jurisdiction by the public prozecuo-
tor, for the purpote of correcting
usurpations, misusez, non-vses of s
public office or corporate franchise,”

And In seotlon 603, High says:
“It is yet a strictly civil proceeding,
resorted to for the purpose of testing
a clvil right, by trying the title to an
office or franchise, and oustiug the
wrongful pessessor.”

Is there a public prosecutor au.
thorizad to file euch information on
the relation of a private person? By
gecond section of the United States
statute of June 23rd, 1874, known as
the Poland Bill, it is made the duly
of the States attorney for this Terri-
tory to attend all the courts of re-
cord having jurisdiction of offenses
under the Ter:itorizl and United
Btates laws, and “perform the du-
ties of proseonting officer in all
criminai eases.”

By the Territorlal etatute of Feb-
ruary 17th, 1876, Compiled Laws,
p. 129, sectioas 204 and 206, each
county was required to elect a
“icounty prosecuting attorney, and
his duties are to commence
and take charge of prosecu-
tions for offences arising under
the laws of the Teorltories,” aud
when carried to the District Court,
“msy aid In condueting the prosecu-
tion.”

The United States and county at-
torneys each have the ®right to ap-
point assistants, so there was no
lack of a pubiic prosecutor.

Welle, on Jurisdiction of Courts,
p. 497, eec. 601, saye: “A mandam-
us is not the proper proceeding to
try the right to s public office.” and
refers to:—

18 Mich,, 338, People vs. Detrolt.

3 Oregon, 220, Warner vs. Myers
And this doetrine is fully sustained
by the Appellate Court of New
York:——

76 N. Y., 328, People, ex rel vs.
Ferris, ¢, al.

In High, eection 49, it i:seald: %In
determining the extent to which
the Courts may properly interfere by
mandamus with questions relating
tothe title to and posseseion of publ.¢
offices,it is ‘necessary to recur to an
important principle * * * and
which may be properly termed the
cantro}]h:irrinoiple governing the
entire Juriediction by mandamus. It
is that in all cases whers other ade-
quate and specific remedy exist ai
law for the grievance complained
of, the writ of mandamus is never
granted. Applying this principle to
cases where relief has been sought
to determine disputed questions of
title and pozsession of public offices,
the courts have almost uniformly re-
fused to lend their aid by mandam-
us, eince the remedy by information
in the nature of a quo warranto, is
Justly regarded ss the most appro-
priate and efficacious remedy for
testing the title to an office, as well
as the right to the essfon and
exercise of the franchice,

““And the rule may now be re-
garded as established by an over-
whelming current of anthority, that
where an office is already filled by
aun actoal incumbent, exercising the
functions of the office d# facto, and
under color of right, mandamus
willnot lie to compel the admission
of another claimant, nor to deter-
mine the disputed title,”

In note I, he refers to cases from
New York, Nebraska, Georgia, Mis-
souri, Michigan, Arkansas, Iilinols,
Minnesota, Penusylvania, and sev-
eral English authorities, and con-
{ra, Massachusetts and Maryland,
leaving but the two States as recog-
nizing the proceedings by manda-
mus, and possibly those two govern-
ed by their own pecullar statutes.
That quo warranto is the proper re-
medy to try the tit'e to an office has
been recognized by the United
States Supreme Court, both in the
cazes referred to in 6 Wallace of U.8,
vs, Addison, and in 3 Wallace, 828,

Territory vs. Lockwood.

8o far only the demurrer to plain-
tiff’s complaint has been counsidered,
and if eouneel is right in supposing
there was an adequate re.wnedy by
which the title tothe  flice could be
tried, the demurrer should have
been sustaine ] and the proceedings
dismissed, this leaves entirely out of
view the criminal proceedings au-
thorized against an usurper of an
office.

VL

Buat defendant aleo filed his
answer at the same time of flling
his demurrer, and ia which he sets
up these denlals and facts:

1st.--Denles that plaintiff had been
duly and legally appointed, or that
he had gualified as required by law.
The facts a3 shown by the plaintiff,
are that the county treasurer, Mec-
Quarrle, was absent, and that plain-
i could not Jearn whereat or when
he would return, snd that baving

called several times at the treasur-

er’s residence and office, he left the
bond, with the justification of the
sureties and oath of office, with his
wife, on Beptember 23rd, and the
Governor commissioned him on the
i8th, and plaintiff says he is in-
formed the treasurer returned that
day, but the anawer denies that he
returned until the 29th of Beptem-
ber, 1882,—one day after the com-
mission issued.

But whether the treasurer return-.
ed the one dsy or the olher, it
shows, as averred by the defendant,
that his absence was temporary.

Piaintl® shows that the Governor
appointed him to the office on the
16th SBeptember, 1882; that he exe-
cuted the bond on the 18th. Bo, &8
by the siatute, the pla'ntift fnd
twenty days from his appointment
to present his bond and have it ap-
proved by tle county treasurer,
there could be no necessity for this
baste when only about one-half the
time had expired, and as matter of
fact, the lreasursr did return six or
seven days previous’ to the expira
teon of the twenty days. As the 3d
section of the Territorial etalute of
February 20th,1874,Compiled Laws,
p. 122, requires that the “dond shall
be approved by and filed with the
county treasurer.’” And the Penal
Code of Febtruary 18th, 1876, Com-
piled Laws, p. 571, eec. 1838, pro-
vides thal: *“Every person who ex-
ercises any of the funetions of a pub-
lie office wiehout having taken and
filed the cath of office, or without
having executed and filed the ve-
quired bond, is guilty of a misde
meanor.”

If this county tieasurer had re-
malned absent the twenty days,
the plaintiff might then have been
excused, 88 he could not comply
with the requirements of the sta-
tute (o file sod bave his bond ap-
proved within the required time
on account of the default of the
g.:)oper pubiie functionary. Bat

th parties show that the treasurer
was back and in his office in ample
time to have his bond filed and ap-
proved, and had the treasurer re-
Jected the bond for any insufficient
cause, the lJaw gave him ample re-
medy to compel him to accept the
bond. BSo, even after the trezsurer’s
return, the plaintiff had still until

ctober 6th to nresent his bond and
lemAanda 18 ApPProvial Uy wue ucas-

urer, and this he wholly failed to do,
and as matter of fact, said bond
still remains without presentation
to, or approval and riling by the pre-
per officer., And plsintiff’s eom.
plaint shows he had five days to
present the bond to the treasurer
alter bis return and before the flling
of his complaint, as it was not filed
until October 4th,

The Governor’s commisslon, un-
der no circumsiance, can alone au
thorize the gnt-y to exercize the
functions ofthis office, and if he at-
tempts to do go, without having
flled and had his bonds properly ap-
proved, he falls under the denuncia-
tior:s of the Penal Code.

The law is emaphatic botih as to how
he shall qualily for the office and
that any attempt to enter upon the
discharge of the dutiea without this
prerequisite, shall be a public
offence. Yet In the fzca of these
two emphatic etatutes and In direct
conravention of both, without any
necessity whatever, or the jsopard-
izing any right he brings this suit
asking the Coart to place him in
office and to put him in possession
of the records.

VIIL

Thedefendant, though not called
on by the allegation of any fact on
the part of plaintiff showing that he
i a polygamist, has still Ly n]]eg';;-
tion denied that since June, 1862,he
has murried any weman or that he
fz1ls under the denunciation of any
statute, United Btates or Territorial,
asz apolygamiat, This Is en explicit
avowal that the essentlal fact to
constitute polygamy under either
the Congressional statute of 1862, or
the Edmunds bill dues not exist He
denies that since June 30th, 1862 he
has msrried apy woman. Ifthatbe
true be has oflended =asgainst no
United States etatute; mnor is
thers any statute of Utah Tersitory
on the subject, hence he need have
gone no further but stood on this
denial that such esgential fact ex-
isted; but he does go oun to deny ou
information and bellef, the deduc-
tion or cenelusion of law set up by
the plaintiff, and that he is right
and plaintiff is wrong as to the con-
clusion of law, for if he has not mar-
ried any woman gpii.ce the ensci-
ment of the statute of July 1st, 1882,
it Is legally imapossible for him to be

8 polygamist within the provisions :

of that or the statute of March 22nd,

1882,~known a8 the Edmunds bill,

VIIIL.

For {he eeveral reasons herein
given, or for either of them, much
less for all combined, the Court
erred in overrullng the demurrer,
aleo In adjudging and awarding a
perempiory mandamus on the mo-
tivn of theplaintiff on the pleadings,
and we, most respectfully azk a re-
versal of the judgment and a direc-
tlon of the Court below to dismizs
the proceedings.

R. K. WiLLIAMs,
F. B. R10HARDS,
Attorneys for Appellant.

Kelley’s Inland, Ohio, March 28th,
1880.—~1 bave used Kendal’s Spavin
Curecn a bone spavlp, and am
pleased to report that it has taken
the enlargement completely off. It
took only one bnttle to perform the
cure. I am confldent if it is proper-
Iy used it will do al! you claim for i,
Yours truly, C. M. Linccln.

REMAREABLE ESCAPR.
John Kuhn, of La‘ayette, Ind.,
had a very narrow eacaps from
death. This is his own story: “One
year ago I was in the last atages of
Cousumption. Our best physicians
eAve my case up. I finally got so
low that our dector sald I could not
live twenty-four hours. My friends
then purchased & botile of Dr. Wm,
Hall’a Balsam for the Lungs, which
benefited me. I cortinued until I
took nipe bottles., 1 am now in per-
fect health having used no other
medicine,

Dr. Roger’s Vegetable Worm Syrup
Insiantly destroya worms, and re-
moves the secretion that oanses
them,

Henry’s Carbolle Salve,

The BEST BALVE in the world
for Cuts, Brulees, Sores, Ulcers,
Balt Rbeum, Tetter, Chapped
Hands, Chilblaina, Corns and sl
Einds of Bkin Eruptions, eta  Get
HENRY’3 CARBOLIC BALVE,
as all others are but imitations,
Price 25 centa, deod s&w

HORSFORD’S ACID PHOSPHATE
As a Brain Food.
by lw)f Sn F. Newcomer, M.D., Gre:n-
N e . mopge
debility, ‘and ‘forpBC¥es of gemeral
body, it dces exceedingly well.””
deod sw &w.

JNO, A, BAILE AND M, K. PAB.
20N, ILand Agents and Attorveys,
Balt Lake Ciiy— Write to them en-
closing stamp and they will give in.
fermation FREXsbont Land Matbiers,

What Women Shounld Use.

Dyspepsia, weak back, desponden
¢y and other troubles caused me
fearful euffering, but Parke:’s Gin-
ger Tonle makes me feel like a new
being. A great remedy, Every
woman should use it, Mrs, Garltz,
Pittsburg, W

N OTICH.

In the Probate Court, in and for
Salt Lake County, Territory
of Utah.

NEL3 JONSZON,
Plaintiff.

SUMMONER
FLNA GORARS JONESON,

Defendant.

The People of the Territory of Utah
gend Qreeting: to Elna Gorance,
Jonsson, Defendant,

YOU’ AE‘P!l HERE&Y" RE‘?UIHFD TO

appear in an acf rought sgaipst you
br the above named plaintilf, in the Proba‘e
Court, of the County of falt Lake, Territory
of Utah, and to answerghe complaint filed
thereln, within ten days (é¥clus!ve of the day
of service) after the gervice on you of
Summone—if cerved within this County; or,
if served out of this County. but in this dis-
triot, within twenty days; ctherwise within
forty da)s.

The sald action'ls brought to obtain a decree
from th's Court dissolving the marriage ¢ n-
tract existing between said plainti®f and yeu.
And you are bereby notified that i you failto
appear and a&nswer the siid complaint as
above required, the sald plaint!ff will apply to
this court for the rellef prayed for and coat of

suit.
Witness, the Hon. F. Smith,
Judge, and the geal of the Pro-
bate Court,of Ralt Lake County,

[SRAL ] Territory of Utah, this Eighth
day of Japuary, in thoe year of
orr Lord one thousand elght
hundred and eighty-three.

wh D. BOCKHOLT, Clerk.
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