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tto vacate the of deputy clerk I1hield by thetho relator isia not tenable
the language of the section is pros-
pectivepec tive A law may not operate

monnon existing rights and liabilities
without it in terms exexpressesprenes buchruch

I1 intention 2 hill 1 johnson vsva
barselldardodarde ll though there iiia no valid

night to an office which may inotsnot be
disturbed by legislation yet the

lintin has in a sensesbensesense a right
if that right is takenisytsy by statute the terms

be clear in which the purpose Isia
dilated 11

butbat again howit is to be ascertain-
ed whether a party has committed
the offeff enbeense denounced by those stat-
utes Is it to be by due process of
law or without such Is a citizen
to be put under disabilities and de
barred of civil rights andaad degrading
penalties attached to him withoutwi-thout aroaringbearing without a trial bybv hishib
compeercompeerencompe ensene4 without indictment or in-
formation without a verdict of his
countrymen and without a judg-
ment of a competent court on legal
procproceedings thethesese grave ques-
tions demauddemand serious attenattentiontion

IIIili
there was noDO vacancy to fill

none that the governor could ap-
point to therefore his attempt to
eilell ska vacancy was a mere beutumbrutum
unenandenaudandaud his comin tavion a whol-

ly worthless document
bybythethe territorial statute of feb

2001 compiled lawlaws p
i

seesec it is provided thatthat onnn the
braarfor aday in angutaugutstst 18741871 and
every two years thereafterr there
shail lebe elected by the quilquislift d vot-
ers of the several countcountieslei ofu utah
territory one probate judee r
each county whose term ol010 oin
halihail be for two jearsyears and s

is duy elected avdand
piedpled 91

by this statute the term lais not
only for two years but until nishis sucsue
cekor is duly elected and
hence the preter the elec-
tion could not of itself work a5 va
canoycaney because the term did not ex

pere at the biennial election nornon
until a successor wawass dutyduy elected
wdomd qualified BOflo that a duly elected
andadd qualified successor was essent-
ial to terteiterminateminate the term and
this provision in the statute so far
ai counsel is laformedinformed has
anally been held in the american
states ssas tinga vacancy until
huehsueh successor was duly elected or ap-
pointed and qualified and the reas-
ons givenvivon are of the most potent
charebarcharacteracter being based on PLpulpui c
policy and private rights

without stating the many phases
under which the questionqueatlon has been
presented and the many reasons
girglrst0a for such a rule the fulfolfollowinglowing
authorities are referred to as among
the prominent ones by tha supreme
court of the united states and of
the states

6 NVailaceallace united states vs
addisonAddi bonBOD

23 ohioollio stat statastava vs how
37 californiaCaliforriaorala people vs tilt-

on
6 penn

va08 hanly
IV

if the preter an eleeloelestfonion
could not work a vacancy did the
hoar amendment to the civil ser-
vice bill adopted just at the close of
the session of congress in july
19821882 I1 livehave that efrece its language
isill the governor of the territory
of utah is herebybeeby authorized to ap-
point officersoffleers in saidsald territory to10
fill which may be caused
by a falcuto to electcleat on the first
monday in augustaugusi eighteen hun
dred and eighty two in conse-
quence of the provisions of an act
eaentitledtitled anam act to amend section
fifty three hundred and fifty two of
the revised statutes of the united
states in reference to bigamy and
forother purposes approved march

hold their offices until
their successors are elected and
qualified under the provisions of
said act provided that the term
of office of any of saidbaid offiers Eshallhall
noiloi exceed ejeight months

what is the governor authorized
to do by the termtermssorof thisthia act to
appoint officers to fill vacancies
which maynav be caused by a failure to
eks monday in Augustaugurt 18821682
it did not profess to declare vacanc-
iesclesi nor did it authorize the gover-
nor norlor the courts to declare va-
canciescanclebcles but such vacancies as
nightts under the territorial stat-
utes occurcrcurcun because of thothe failure to
hold ealdeaid election were authorized
to be filled by the governor and if
the governor has found any such
vacancies he no doubt had the right
to fill them the power to fill va-
cancies was however confined to
machmaeh asa occurred for the one cause
WY to wit because of the non

holding of buchsuch election it did not
authorize him to fill vacancies which
might have or should occur for any
but thothe one causocause and this hold-
over clause is found in the territorialstatute there was no vacancy because
of the non holding of thetho election
thetho statute providaa whatwhai the termterra
should be and it was not for two
yeara simplyeimbim plypis but for two years and
and until a successor should be elect-
ed and qualified congress could
have shortened this term perhaps s
by an explicit repeal ofcf the statute
and conferring on the governor the
appointing power it did not how-
ever eee proper to do that but only
to provide for the ellingfilling of such of-
fices as should become vacant by
the failure to hold such election
the object of congress wagwas to pre-
vent and not produce anarchy as
would manifestly occur should thetho
statute be construed as contended
for by the appelleeappellce and hishi s counsel

ast1st if the vacancy occurred by
reabonreason of the esth section of the ed-munds bill it took place march 22
188215821 on the approval of said bill
anandd did not occur by reagonreason of the
non holding of the august election
the vacancy exitedexisted on first mondamonday
in august 1882 and wagwaa not filled
by the election but as that did not
make the vacancy the governor
had no right to fill it under the hoar
amendmentam audsud if the vacancy ex-
isted on the approval of the ed-
munds bill all thathe actsa eta ofcf the in-
cumbent were were null and voldvoid
from that date unless by the hold-
ing of tilethe office under claim of tahrihrightt
he became an officer de facto in
which case there wawar3 no vacancy
for so long as there Is an incumbent
who has egal authority to dladischargecharge
neae duties as so wellweli baidsaid by the su-

preme court of 1 such a
thing as a vacancy is a legallega1 impos-
sibilitysiblbibility

saosno if there be vacancies be
causocause of the not said elec-
tion those vacancies occurred im-
mediatelymed lately after the forat monday in
august 18831882 and should have been
at once filled by the governor so
that hishia appointments would expire
eight months thereafter or in may
1853 leaving a hiatus or vavacanciescancle
in all suchsueh offices from may to au-
gust

p
legal power in anyone

to fill such vacancies and thugihm mmost03 t
signally producing the very mischiefmischief
congressCon gressgreEs was trying to avert and
this mischief is sufficient of itself to
condemn this attempted construc-
tion and to relieve the Concongressgrosa of
the uniteduni ted states and the president
iromfrom the implied censure of produc-
ing anarchy throughout this territ-
ory and indeed all the other terr-
itoriesri for the eighth section of the
edmunds bill applies to them all
whereatwhereas4 I1iff the same construction
of statutes bobe meted outcul for utah as
for other territories and state

there be no anar-
chy with all the ofofficesflees with the
holdoverhold over clause will be discharged
by the present incumbents and
such asaa have no hold over clause
will tobce filled by the governorsgovernor ap-
pointeespoin tees

V
butnut maudmand is not the proper

proceeding to try this question it
is true that the territorial statute
compiled laws p secsee 1670 au-
thorizesth orizes it citoto compel the per-
formancefor mance of an act which the lawjaw
Pecpeelspeciallypee lallyally enjoins as a duty reresulting9
fromfrim an office trust or station or to
ce ampel the admission of a party to
t I1 0 use ananna enjoyment t of a right or
iliceollicelilice to which hohe Is euentitledtitled and
from which he is unlawfully pre-
cluded y

but the next section provides
that thia writ shall be issued in
all aises where there Isia not a painplain
speedy and adequate remedy in the
ordinary course of lay

thesethebe two sections taken together
are simply declaradeclaratoryory of the com-
mon

com-
man law and so held bytheby the su-
preme court of california on onan
identical statute see 41 cal
kimball vsva U W co and high
on extraordinary remedies section
30 quotes this eabe approvingly and
baysbaye rhethe court will construe the
latter section as a limitation upon
the powers conferred by the former
and not as an enlargement of those
powers the
courts will therefore in adminis-
tering relief by mandamus under
such a statute be governed by the
same conditions aud limitations
which propreprevailed at common I1lawmr

and will notno 6 lebueissue thothe writ in cases
where another adequate remedy is
provided by law

laIs thennthene an adequate remedy at
law in section high on ext-
raordinarytra remediesremedio bayssays the
modem information lain thetho na-
ture of quo marranmarzan tomay be dennedbenned
as an information criminal in form
presented to a court of competent

jurisdiction by the public prosecu-
tor for the purpose of correcting
usurpations misuse non uses of a
public office or corporate franchise

and in section high says
it Is yet a strictly civil proceedingproceedings

resorted to for the purpose of testing
a civil right by trying the title to an
office or franchise and ousousting the
wrongful possessor

laIs there a public prosecutor au
thor izad to file euchbuch information on
the relation of a private person by
second section of the united states
statute of june 1874 known asaa
the poland bill it Jsia made the dutydufy
of the states attorney for thisthia terri-
tory to attend all the courts of re-
cord having jurisdiction otof offensesoffen sebsea
under tiietile and united
states laws and perform the du-
ties of prosprosecutingconting officer in au
criminal eases 31

by the territorial statute of feb-
ruary 1876 compiled laws
p sections 2501 and soo each
county wagwae required to electelectaacountycoulty prosecuting attorney and
his duties are to commence
and taketakee charge of prosecu-
tions forlor offences arising under
the laws of the territories and
when carried to the district court

may aid inlri conducting the prosecu-
tion s

thothe united state and county at-
torneys each have the rightight to ap-
pointnt assistantsassistantsj so there wag nocitekjack 0off a public prokproeprosecutorec

wells on jurisdiction of courtecourts
p sec bayssays igaICAA mandam-
us

M
is not the proper proceeding to

try the right to a public office and
refers to

18 mich people vs detroit
3 oforegonezonegon warner vsilg 8 myers

and this docdoctrinedoctrinaltrinetrina is fully sustained
by the Aptelappellatelate court of new
yoriyork

76 N Y people ex fetfel vs
ferris fftt al

in high section 49 itif is haidbaid in
determining the extent to which
the courtscourts may properly interfere by
mandamus with questions relating
to the titletitie to and possession of public

recur to an
important principle and
which may bobe properly termed the
cocontrollingantro hlinflin g principlencI1 pI1 e governgoverninging ttheh e
entireen tire jurisdiction by mandamus it
Isia that in all cases where other ade-
quate and specific demeay exist ai
jawlaw for the grievance complained
of thehe writ of mandamus is never
grangrantedteJted Applyaudlyapplyingincinz thihthin principle to
casescabes where reliefhas been sought
to determine disputed questions of
titletitie undand possession of public offices
the courts have almost uniformly re-
fused to lend their aid by mandam-
usus since thetho remedy by information
in the nature of a quo carrantowarrantowar is
justly regarded as the most appro-
priate and efficacious remedy for
testing thathe title to an office asits well
as possessionpo slon and
exeexercise of the franchifranchiehefc

andirand the rule may now be re-
garded asaa established by an over-
whelmingwhelming current of authority that
where an office is already filled by
an actual incumbent exercising the
functions of the office defaltode facto and
under coor of right mandamus
wilnotwillnotnoc lie to compel the admission
of another claimant norbor to deter-
mine the disputed title

in note 1I he refers to cases from
new yorkyorks nebraska georgia mis-
souri michigan haneasArkansasAr Illinois
minnesotaminne sotasots pennsylvania and sev-
eral english authorities and con
traptraifraifa massachusetts and bianiamarylandryland
leaving but the two states asaa recog-
nizing the proceedingsproceedingff by manda-
mus and possibly thoe two govern-
ed by their own peculiar statutes
that quo wartanmartancarrantowarrantomarwartantofo Isia the proper re-
medy to try the tite to an office has
been recognized by the united
stated supreme court both in the
cases referred to in 6 wallace of UUSS
vs addison and in 3 wallace big
territory vs lockwood

sobo far only the demurrer to plain-
tiffs complaint has been considered
and if counsel is right in supposing
there was an adequate bybj
which the title to tiletiie t niicofilce could beba
tried the demurrer should have
been 1 and the proceedings
dismissed this leaves entirely out of
view the criminal proceedings au-
thorizedzed against an usurper of an
office

VI
butbat defendant alsoaiso filetiflierl his

answer at the same time of filing
his demurrer and lain which he sets
up these denials and facts

ietlet denies that plaintiff had been
duly and legally appointed or that
hohe had qualified asaa required by law
the facts as chown by the plaintiff
are that the county treasurer

was absent and that plain
tidtit could not learn whereat or whenw hen
hohe would return and that having

calledailed several times at the treasurtretieasur

erbers residence and office he left the
bond with the jjustificationustifle atlon of the
sureties and oath of office with his
wife on september and the
governor commissioned him on tthehe
ssth and plaintiffsplain saysbays he I1is inin-
formed

i

the tretreasurer returned that
day buethe answer denies that he
returned until the of septem-
ber 1882 one day after the com-
missionin lasion issued

but whether the treasurer return-
ed the one day or the other it
shows as averred by the defendantdefenddefendantInt
that his absence waa temporary

plaintiff shows that the governor
appointed him to the office on the

september 1882 that he exe-
cuted tiletiie bond on the eoyhoyso Fss9
by thothe fetafitastatutetute the plaintiffpontiff had
twenty days from his appointment
to present hishia bond and have it ap-
proved by ti e county treasurer
there could be no neceenecessitysity for this
hastahaste when only about one half the
time hadbad expired and as matter of
factsfact the treasurer did return six or
seven days previous to the exairra
teon of the twenty days As the ad
section of the territorial statute of
february lawe
p requires that the bondbond shall
be approved by and filed with the
county treasurer 51 and the penal
code of february 1876 com-
piled laws p eeebee 18381858 pro-
vides thatthai lveryiveryevery person who ex

any of the functions of a pub-
lic office lahout bavinghaving taken and
filed the oath of office or without
having executed and nnednicaailedaided the ve
tufted bond is guilty of a
meanor is

jfif this county treasurer had re-
mained absent the twenty days
thothe plaintiff might then have been
excused asaa he could not comply
with the requirements of thestathe sta-
tute to file and have his bond ap-
proved within thetho required time
on account of the default of the
proper public functionary but
both parties show that the treasurer
was back and in his office in ample
time to have his bondbend filed and ap
proved and had the treasurer re-
jected the bond for any insufficient
causedcause the law gave him ample re-
medy to compel him to accept the
bond so even after the treasuredtreasuret
returnreturns the plaintiffhad still until
october ath to cresent hlahis bond and
demana ilslis appapprovalroval uydy glogio silkilgloollao
aurer and ththisI1s he wholly failed to do
and as matter of fact said bond
still remains without presentation
to or approval and filingriling by the pro-
per officer and plainplaintiffstills comcorm
plaint shows hohe had five davda s to
present the bond to thothe treasurer
after hlahis return and before the filing
0off his complaint asaa it was not filed
until october ath

the Govergovernors commission un-
der no circumstance can alone nuau
thorthoitheorizeize the party to exerexercisecibeclee the
functions ofthis office and if heathenthe at-
tempts to do soeo without having
filed and had his bondsbonda properly ap-
proved he falls under the denuncia-
tions of the penal code

the law laIs emphatic both asaa tohow
hohe shall qualify for the office and
that any attempt to enter upon the
discharge of the ditlea without thiathis
prerequisiteprerequisites shall be a public
offence yet in the facefaoa of thebethese
two emphatic etstatutesatuteseta tutta and in direct
contravention of both without any
necessity whatever or the jeopard-
izing any right he brings this suit
asking the coartcourt to place him in
office and to put him in
of the records

vilVII
the defendantsdefendant though not called

on by the allegation of any fact on
thothe part of that he
is a polygamist has still by allega-
tion denied that bince juneJ une
has married any woman or that he
fallsfalis under the denunciation of any
statute united states or territorial
aa a polygamist thiathis is enani explicit
avavowalW I1 that the ementlallai fact to
constitute polygamy under either
the congressional statute of ij or
the edmunds bill does not slateuiste heile
denies that since june
has married any woman if that ccbo
true be has offended against no
united states statute I1 nor ia13

there any statute of utah territory
on thothe subject hence he need have
gone no further but stood on this
denialdental that such essential fact ex-
isted but hohe doob go on to deny ou
information and beliefbellef threthee deduc-
tion or conconclusionalution of law set up by
the plaintiff and that he is right
and plaintiff is wrong as to the con-
clusion of law for irif hohe has not mar-
ried any woman bicoblae the enact-
ment of the statute of july 1882
it Is legally imps albielible for him to bobe
a polygamist within the provisions
ofif that or the statute of march 2 ads

known saas the edmunds bill

VIIIvili
for the several reasons heroinherein

givaniau or forfonor eitherolther of them much
less for all combined thothe court
erred in overruling the demurrer
aladin adjudging andond awarding a
peremptory mandamus on thothe mo-
tion ofcf the plain tiff on the pleading ss
and we mostmoat respectfully askash a re-
versal of the judgment and a direc-
tion of thothe court below to dismiss
the proceedings

BR K WILLIAMwllliamwllwil iiams
F BS 3

attorneysattorney for appellant

kellemskelleyskeiKelleybieya islandlaland ohio march
1880assoil1 have used K spavin
curecare onen a bonobone spavin and am
pleased to report that it has taken
the enlargement completely off it
took only one bottle to perform the
cure I1 am confident itif it is proper-
ly used I1itt will do aallnilI1 yyuu claim for I1itt
yoursyoura truly CQ M lincoln

john kuhn of lafayette ind
had a very narrow escapeescapa from
death thirthis is his own story ono
year ago I1 was in thetha laytlast stage of
consumption ouroar best p
raveeave my case up I1 finally cotwot so
low that ouroar doctor said I1 couldcouil not
live twenty four hours mymv friends
then purchaseded a hottlebottle of dr win
hallshails balsam for the lungslunge which
benefited me I1 continued until I1
took nine bottles I1 am now in per-
fect health having usedneed no other
medicine

I1dr it venvegetablegetable worm syrup
instantly destroysdesdei troyatroys worms aniana re-
moves the secretion that causes
them

henrys carbolic saivesolve
thothethebertBEST SALVE in the world

for CUBcuts BrbruisealFes sores ulcers
salt IleumrheumIt tettertottery chapped
hands Chilchiichilblainsblaina corns sudaud all
kinds of ekinskinskin eruption etc getgot
HENRYShenryjS CARBOLIC SALVEas all others are but imitationsprice 25 centsceno dead saw

lyss1315 acinACIDaoiACI PHOSPHATE
Aaaa a brain roodfood

dr 8 F newcolewconewcomermer M D tgrmorm nA
debility

2424

and torltorifeUrZases88 of general
body it doesdoea exceedexceedinglyingry well
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jnojyo A balleBAILS a- m M KX paapan
ONson landlaud agents and attorneys

baitbalt lakebake city write to them en-
closing stamp and they will give inhi
oerferformationmatlonmation dimus t boubon t liand mamatterat tezatera

what women should use
dyspepsia weak back des

cy andnna other troublesleeiee caused me
fearful huffpuffsuffering but PwParkkeiliselselb gin-
ger toniotonie makes me feel like a new
being A great roremelymely every
woman should ueeuzo it himmrs garitz
pittsburg w
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in the probate court in and for
salt lake county territory

of utahut ah

KZ jo azo q
plaintiff

ve
E U M

arna GORANS JONSSONJosssonsos
defendant J

nethe people of the territory of utahulab
fendsend greeting to einabinaelnaetna gorance
joneson defendant

YYOUOU ARE HEREBY TO
appear in an action brought you

bythehythebt the above named plaintiff tola thetheP robalo
court of thothe county of saltsait laliellie territorynry
of utah and to answer oe compicomplaint filed
therein within ton days of thetho day
ofit service after the on youiou of
summonssummon if within ihmibm county irfritif servednerved out of this county butbet in this disdig
brict within twenty days otherwise within
forty dajdaaba
the bildbaid actactionlotelala brought to obtain a decree

from thaaba court din the marriage accntract exist tairlair between saidbaid plaintifftr and yeuyou
and you are herebyheneby notified that if you fall to
appearkovegove andadd answer the baidsaid comcomplaintplant as
above required thitin saldsaid plaintiff willwiil apply to
thisthia court for the relief prayed for and costcoat of
sultsuit

witness the tioniton P smith
judge andard the sealbeal of the pvc
bate courtonCourt of saltsait lakelairo county

ISSEAT I1 territory of utah this eighth
day of janJaujanuaryuary in thothe year of
our lord oneono thousand eight
hundredbundred and eighty torce

ws D BOCKHOLT clerk


