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share in the estate 0of the testator as if he hadbad
died intestate and succeeds thereto as pro
aided in the prprecedingceding section under this
section counsel for proponents offered to introdtraduceace n evidence by I1p iroleu ole testimonymony de
clarations made by the deceased in his life
time to show that hebe did not intend to provide
for the petitioner in his will to this counsel
furfor petitioner objected out by agreement of
counsel the evidenceevi lence was taken subject to the
objection to be admitted or rejected by the
court after final argument and its admissibili-
ty must now be determined the section of
oar statute above quoted isin almost identical
with section 0 L of utah 1876 the two
sections differ only in the form of the verbs

omit and appear in the old sect on the
sail verbs are used in the future tense in the
new chev are useduselin in the present tense afie
old section was construed by the supreme
court of this territory in the case of coulam
vs doull 9 pacific Kereporterporter and the court
there holdheld that extrinsic evide ce waiwa ad

to showelbow the intention of the testator
to omit to provide for his children and this
was affirmed by the supreme court of the
U cited states U 613 which court inaffirming said decision of our territorialsupreme court commented approvingly on the
leading case in massachusetts wilson vs
fosket 6 met where it is held that
evidence of this character iis admissibleadmi isible to
establish the fact that such omission of his
child by the testator as caused by design
and not by mistake or accident

counsel ffrr petitioner maintains however
that the change of tense above referred to is
material as to the new law an examination
bbyY comp rison of the sections in our present
and form arr statutes preceding and succeed
ing the section under consideration reveals
the same change in tense and I1 am of the
opinion that the legislature intended no
change in the law in this particular and that
the same construction should foiwfollow as incoulam vs doull supra

ateA 0counselcolun
a e for petitioner further argues that

sectionn 2684 0 L of uthut h 18881838 has been en
acted the decision in coulam vs doull
and applies to this case the section referred
to reads as followsfol loVe in case of uncertainty
arising upon the face of a will as to the aepli
cation of any of its provisions thtinthii testtestatorstors
intention is to be ascertained from the words of
the will ttaking in view the circumstances
under chicwhichh it was made exe asive of his oral
declarations

this section refrefersera to a case where upon the
face of a will an uncertainty arises as to the
application of any of its provisions but refer
ence tote the will under consideration reveals ia
such uncertainty on its face in fact just the
opposite appears its provisions are plain and

and could be applied without dilldifficulty
were it not for the uncertainty which arose im-
mediately upon the filing in this court of the
petitinersboners petition claiming to be a child of
the testatortes for in the will and
therefore enfiledantlentiledi led to aadisdistinctivenot ve share of his
estate now this uncertainty did not arise
upon the face of the will but debars the will
and in such a case the intention of the testator
cannot be ascertained inmerely from the lan-guagetu ageosof the will which is entirely silent as to
theh e petitioner and circumstances u ider whichit was made but from evidence aliunde as wellI1 do not think said section 2684 applies to thecaseas at barar nor do I1 think there Is any mater
lalal chanchangee in the law as laid down in coulam
vs doulldoul supra the said sesectiontion is simply
declaratory of the familiar rule that evidence
of oriloral declarations cannot be given to over-
throw or control the words of a written instru-
ment again the party offeringering extrinsic evi-
dence in a case like this does not it to
change the languagelangy age of the will nor tocontrol a written instrument the petitpetitionerpetitionedionerdoes not claim under the willrill but underour statutes the will itself is used torfor no
other purpose than to show it contains no pro-
vision for her and the inquiry as to whether or
not the testator omitted to provide for her by
designde I1 is a distinct labue the establishment ofwhwhich does not necessarilyjy affect the tenor of
the instrument when such testimony as to
theahe declarations of the testator is offered as
in this case to sustainiia the position that the
petitioner was intentionally omitted bybv thetestator and for talat depsonreason cannot claim as
hairbair aviahat baw anaej1 thereby change the provisions
of his will the evidence confirms the will andhence is not in violation of the general rulethat the intent of the destat r must be foundon the face of the will the said petition
raised a latent ambiguity in me will which is
unambiguous bonats lace and to remove this
parole evidence as to the facts and circumstance ill including the declarations of the testea

leading up to and at and alter the time
of the making of the will tois adadmissible
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I1 bold similar views in regard to section 2706

GC L of utah IM1888 to which counsel hasbaa called
my attention in determiningling the main ques-
tion as to whether or not florence actwood isentitled to a distributive share of the testators
estate I1 have steadily kept in view the circumstances with which he was surrounded from
the time of that unfortunate mairiwainagemainageage as ap-
pears by the evidence and have noticed howbow
the defendants have show i the avelavei sion the
testator hadbad for the petitioner how he ref sed
to provide for her and her mother or to own
her asan hisbis child in hisbis lifetime and have also
noticed that in the presence of the witnesses
for the petitionerpet idoner he exhibited no such aver-
sion but exactly the opposite at least for some
time after the birth of the child why thisthi
change of disposition was it because of ahkthe
unfriendly feeling between the families I1
would be inclined to criticisecriticismcriticise severely some of
the testimony of the proponents were it notn for
the fact that the evidence of the flon so
points to the difficulties which existed between
the mother and the testator from the mmeame her
child was eighteen months old and furter she
refused to return to him unless hebe would
give her a home that she abight call her own
thenceforward the breach seemed to widen
the mother forbforbadeide her child to speak tto
the father and the families failed to lecog
nize each other I1 am not convinced that
the mother of the petitioner had no good
reason for leaving the testator especially
after considering in the light of the circum
st ancs around her the testimony in relation
to kropet conduct and anxiety for the welfare
ofdf her child given by her old mother and mrs
louisa madsen who themselves are on the
shady side of life members of the same
church ai the testator believing in the same
faith which united in the bonds of matrimony
an old man in his dotage with the blooming in-nocent young swede girl the resureau t of
which union isesthethe innocent child at the bar of
this court refusing to believe that her
father intentionally withheld from her what
justice would assign her or ththitit he closed his
eyes in death intent on breaking the solemn
promise made to her mother that he
would provide torfor his child always desirousto
help the weak and innocent have endeavored
to examine this case with great carscare but the
conclusion is irresistible that the testator in-
tentionallyally omitted to provide for hisbis child
and no matter how unjust this may be aleweviewed
from the side olof the child the court is bound
by the law
the learned counsel for petitioner hasbaa sug-

gestedasted tile theotheory that the testator who havingteenbeen shown by arzethe evidence of the proponents
to have been an honorable and upright man
having been aware of the unfriendly feeling
that existed in his family toward the pe-
titionertititit ioner and her mother in the interests
of peace and harmony or pospossiblyat b y
under a mistake of fact as to the ppaa

teraileternityty of the child concluded to omit the pe
titioner from his will thinking that in the event
of its transpiring that she was hisbis child she
would take a distributive share of hisbis estate
under the statute herein bei ore considered I1
must admit that most of the witnesses in the
trial of this cause gave some color to this
theory itisit is certainlybavey a charitable view and
one not dodo vviolenceolence to hisbis fair name
as an honorable man but does it help the case
of the petitioner can a court iquireinquire11 into the
inmotives which impel a testator to omit to pro-
vide for hisbis child juin the depositionpositioncho of his
property byy will I1 think not under ourkoporgeraundjawsw everyy person over the age of 18 of
sound mindadmaymay by last will dispose of all
bisebis estatestaterr aal and personal 1 L of utah
ima section 2617 there is no limitation
liere nowherenow leretere do I1 find authority for a
courtcoart tote inquire into the motives of a testator
in omitting to provide torfor his child when it is
cear that he intended to do so no matter
how unjust or unreasonable the disposition if
the statute hashaq been complied with all the
world is bound by his will the lips of the
testator are sealedscaled in death the court is asked
to solve the mystery and under the weight of
authority and the evievidenceevidentedende I1 feel bound to
decide this case in favor of the proponents

justice thereby be dethroneddethroner I1 can butexpress the hope that the deviseesdevi sees under the
willwili m yotaketake such a course now that the pa-
ternity of the child is established as will cast
no cloud upon the fair name of the dead

the petition of plaintiff for intervention iais
dismissed 0 W bartruf judge

mrs J Persdotter of
sweden committed suicide at the age
ol01 76 years

A biological station connected with
an aquarium toie bei g built at bergen
rhefhe cost hasbaa been estimated at
crowns of which more than
rowne have been subscribed

li 0 smith the whisky king of
sweden is saidgaid to have made lately a
clear profit of kronorkroner by spec-
ulationsions on foreign boards of trade

several newspapers in finland have
related cases where the russian postal
authorities have opened letters ad
dronekdroned to people living in foreign
countries

MILLAROMILLARD STAKE ACADEMY

the closingcloning exercises of the millard
stake academy were holdheld may 20 in
the state house which for the past

year has been utilized for
academy classes brother J EF
hickman has been principal for the
last four awra and his labors have
been crowned with marked success
this was exemplified by the exhibit
of work accomplished by the studentsstudent
during the year

it would be invidious to mention
any one study in particular for all
showed the mark otof a master d pains-
taking supervision professor hick
man was assisted in the normal and
primary departments by brother E S
hinkley tiV whom hebe gives an honor-
able meed of praise the ladies work
department was under the super-
vision of the iiames robison
and cooper and the beautiful
specimens arranged for inspection
clearly proved that the principal
made a wisewine selection when he placed
that department in these young ladies
handsbands one hundred and twenty
eight students avavailedaled themselves of
the educational advantages of this in-
stitutionution during the year
just closed and doubtless many more
would havohave done so but that somememo of
our district schools had very able
teachers the society
has been a notable feature of the insti-
tution many valuable papers have
boonbeen read and interesting lectures de
livered at their weekly meetings
professors hickman and hinkley will
leave almost for
arbor there to pursue a bibber course
ofcf studiesudieset and fit themselves for still
more Uuseful

the number of young women attend-
ing our seats of learning and teaching
in the district schools together with
the proficiency they attain in that
to which they devote themselves doeugo
to prove beyond a doubt that their
capacity for learning is fully equal to
that of menman when tilethe same facilities
Aarereplacedplaced within their reach

the fine weather of the past week
has brought out dainty spring in all her
vernal beauty and although the

6fl were of may are not at present asac
plentiful as in some years still there
tois every prospectprospeet that we shall have a
bountiful supply by the time june
comes in

I1

the crops are looking well and we
have every prospectact of a plentiful
harvestb arvest ifwe except the barley which
the late frostsfronts have injured somewhat
politicians of both parties are airing
their different views but the time is
drawing near when lucerne will
demand all the farmers time and
care protection and free trade will be
laid on the shelf for a time abid the
mower and haybay fork occupy the mind
and handsbands of men instead
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