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ehare io the estate of the testator as if he had
died intesiate, and succeeds thereto as pro-
+ided 1 the pr.ceding scction.” Uander thls
section connael for proponenta offered to in-
iroduce n evidernce. by jrirole testimony, de-
claratious made by the deceased in his [ife-
time 10 show thal he did not iatend to provide
for the petitjoner 1o his will. To this cuennsel
for petizioner objected, out by agreemcat of
coungel the evilence was taken subject 1o the
objection, to be admitted or rejected by the
court after final argument, and {ts admiasibili-
ty must now be delermined. The scction of
‘our statute above guoted 18 almost identical
with section 891 O. L. of Utah, 1876 The two
eeclions differ only in the form of the verbs
“omil" and ""appear.” Inihe old sect on the
8Bid verbs are uded in the fuilnre tense, in the
new they are nsed.in the present tense. Tae
old section was construed by the SBopreme
court of thig Territory in the case of Coulam
'va. Doull, ¢ Pacific Reporter, 588, and the conrt
ithere held thai.extrinsic evide «ce wa- ad.
missible to show the intention of the testator
10 omil to provide -for s children, and this
was afivmed by the Supreme court of the
U ited States (138 U. 3. 218), which court in
alfirming said decision of onr Terrliorial
Bupreme court commente=d upprovingly on the
leading cuse in Masaachuseits (Wilson vs.
Fosket, 6 Met, 47), where it 13 held that
evidence of this character 11 admi-sible to
reatablish the fact that soch pmission of his
¢hild, bz the testator, was caused by desigzn
and not ‘y mistake or accident.

Counsel for pelitioner maintaing, however,
ibat the ehangc of tense above referred to is
material ag to the new law. An cxamibation
hy comp rison of the sectiona, in our present
,and forin ir statutes, precediog and succeed.
ing the gection under consideration, reveals
the same chapge in tense, and I am of the
ohunion that the legislaiure intended o
change in the law in thia particular, and that
-the aame construction rhould follow as in
Coutam ve. Doull, supre,

¢) Cuunsel for patitioner further argues that
:8eclion 2684, 0. L. of Ut.h, 1898, has becn en-
actedjgince the decision in Coulam vs. Doull,
and applics to this case. The section referred
to rcads ag follows: ''In case of uncerlaini
arising upon the face of a will, as to the appli-
«cation of any of its provisions, th+ testator’s
iutention 16 to be ascertained from the words ot
the will, taking in view the cwrcumsiances
wnder which It was made, exe ueive of his oral
declaralions.*’ '

This geclion refers to a case where *upo the
face of y w1l un uneertainty arises “as to the
application of any of 1ts provisions, “*but refer
ence te 1the will under consideration raveals n.
such uncertalnty on ite fuce; in fact just the
opposlte aypears, Iis provisions ure plain and
aimpls, and could be apphied without dificuliy
were it not for the nncertainty which arose im:
meadiately apon the filing in this court of the
petitioner’s petition claiming to be a child of
the testatur, unprovided for in the will and
therefore entitted 1o a disilnctive share of s
-estate. Now this uncertainty did not arise
upon the face of the will, but devars the will,
And in euch acase the inteniwn of the testator
cannot he ascertained merely from the lan.
guage of 1the will, whigh s entirely sllent as to
the petitioner, and cireumstanees u 1der which
it war made, bl froin evidence aliunde as wall.
Ido not \hink said sectlon 2684 applies 10 the
cass Al bar, nor do I thiuk there is any mater-
1al change in the law ss~taid down in Coulam
¥8. Doull, supra. The said sention is -simply
declaratory ot the famiiiar rule Lhat evidence.
¢f cral'deciaratlons gannot be given o over-
throw or control the words of » written instru-
ment.  Again, the pariy offering cxirinsic evi-
dence in i case like thle does not ofer it to
change the languuge of the will nor to
control A writlen inatrument.. The potitioner
does not craim yoder the will bot onder
rour atatutes, The will ftself is mscd tor no
-olher purpose than lo show i1 eontatns no pro-
vision tor her, and the wnguiry as Lo whether or
‘10t the tesiator omitted to provide for ber by
deszign ia & distinct issue, the cstablishment of
vwhich does not necessartiy aflect the tenor of
the instiroment. When guch testimony, as to
the declirations of the testater, is offered, as
In this case, to yustain the posion thai the
petitioner wus intentionally omluted by the
testator, and for thal repson canmot clajm as

shotr-at-law, and thereby change the provisiona |-

-of his wlil, the evidenee contfrmstne will, and
-nence 18 not in violatlon of the general rule
that the intent of the testatr must he found
-oi the face of the wifl' The suld petition
ralsed a latent amblguity in tae will, which §e
Amambiguona on lis tuce, and 10 remove this,
Jarole evidente aa to the fucts and circum-
stances, including the declaratfons of the tes
tator, leading up to and at and atter the time
of the making of the w:ll ia admissable.

Behonler oo Wilis, 530-681.

Coutlam vg. Doull, 133 U, 8. 216.

Wilson va. Fosket, 6 Met. 400.

H vens va. You Len Burgh, | Denio?g.

Converse va. Wules 4 Alloo 512

1 hotd simtlar views ia regard Lo scclion 2708

C. L. of Utah. I888. to which counsel has ealled
my altention. In determi.ing the main gues-
tion as Lo whether or not Florence A.Atwood 18
entitled to & distributive share of the tesiator's
esiate, 1 have steadily kept io view the circume=
stances with which he was surrounded from
the time of thal unfortunate marnage, as ap-
pears by the evidence, and have noticed how
the defendunts have show ) the aveision the
testator had for ibe petitioner, how herefrsed
to provide for her and her mother, or to own
her as his child in bis lifetime, and have also
noticed that in the presence of the witnessas
for the petitioner he exhibited mno smch aver-
sion, but exactly the opposite, at least for some
time after ithe birth of the child. Whuy this
change of disposition? Was it becasuse of the
unfriendly feeling between the familjes? 1
would be inclined to crificise severely some of
the testimony of the proponents were it Lot for
the fact thal the evidence of the petitioner also
points to the difficuliies which exieted between
the wother and the testator from the ime her
child Wwas cighteen months old, and after she
reiused t¢ return to him unless he wonid
give her a home that ehe might call her own.
Theuceforward the breach seemed Lo widen,
the mother forbide her child to speak o
the father and the families faiied to recog-
nize each other, 1 sm pol convinced Lhat
the mniother of the petitioner had no good
reason for leaving “ihe testalor, especially
after considering, i thoe light of the circom”
st.ncgs around her, the testimony in relation
to propel conduct and anxiety for the welfare
of her child, given by her old mother und Mra,
Lonisa Madsen, who themselves are on the
shady eide of hfc-members of the same
church as the testator, believing in the same
falth which united 1n the bonds of watrimony
an old man in lus dotage with the biooming, in-
nocent youcg Swede girl, the resut of
whieh union 1s the innocent chitd at the bar of
this eourt, refusing to believe that her
father intentionally withheld from her what
Justice would assign her, or thit he ¢losed his
eyes in death intent on breaking the golemn
promise made to her mother, that he
wonld provide tor hig ehild. Alwaye desirons to
help the weak and 1nnocent,I have endeavored
to examine thia case with great ecare, but the
conciusion is irresihble Lg:u. the testptor 1n-
tent:onally omitted io provide for his child,
and oo miatter how upjust this may be: viewed
from the side ol the chiid, the Court iz vound
by the law.

The learned conunsel for petitioner has sug-
ested the lheor{ that the testator who, having
een shown by the evidence of the proponents
to have been 48 honorable and upright muan,
huviong been aware of the uofriendly feeling
that exwsted in his fmmly toward the pe-
litioner and her mother, iz the iatercais
of peacs and harmony, or, possibly,
under a misiake of fact as to the pa-
ternity of the child, concluded to omit the pe-
titioner from his will, thinking that in the eveat
of s iranepiring that she was hils child she
would take s distributive share "of his estate
nuder the stalnte hercinbeiore- considered. I
must adm:t that most of the withesses n the
trigl of this.cause gave some color Lp this
theory. Itis certataly a charizble view and
one which will not do violence to his fair name
a8 an honorable man ; but docs it help 1he case
of the peuuoner? Oan a pourt 1nquire nto the
motives which impol a testator 1o omit 10 pro-
vide for hla child in the digpostiion of his
PrOpcrty by will? I think noi. Under our
&WS DRVCrY pcrson over lhe age of 18, of
pound mind, may by lust will dispose of all
hig cetate, r al and personal ({. L.of Utah,
1888, section 2617). Thera 18 no lMmitsiion
here. Newiere do I flnd aunthority for a
eoqrt 1o ingrire into the motives of a testator
in omiting to provide tor his cbild whon it is
clear that he intended to do so. No matter
how unjusi or unreasonable the disposition, if
the staiute has been complied with all the
world i3 bound by lus will.' The lips of the
teatator are roaled in death, the courl i asked
Lo solve the mystery, and under ithe weight of
authority and the evidende 1 feel bound to
decide this case 1 favor ot the proponents.
sheould justice thereby be dethroned, I can hut
express the hope that the devisees under the
wili m ytake such a couwrse, now ithat the pa-
ternity of the chiid is cstablished, a8 will casl
no clgud upon the fair name of the dead.

The petulon of plaintifl for tntérveniion is
dismissed. G. W. BanTCHe Judge.

—_— .

Mrs. . Persdotter, of B8kummelofls
Sweden, committed suicide at the age
ol 78 years.

S ——

A biclogical statlon connected with
an aguarium is bef .g built at Bergen.
I'be cost has been estimiated at 80,000
crowns, of which more than 20,000

rowns bave been subacribed.

MILLARD STAKE . ACADEMY.

The closing exercises of the Millard
Btake Academy were beld May 20, in
the Btate house, which for the past
academical year has been utilized for
academy classes. Brother J, E.
Hickman has been principal for the
last four. years, and his labors have
been crowned with marked success.
This was exemplified by the exhibit
of work accomplished by the students
during the year.

It would be invidious to mention
sny one study in particular, for ail
sbowed the mark ot a master’s paina-
taking’ supervision. Professor Higk-
man wag aspisted in the Norma! and
primary departments by Brother E. 8,
Hinkley, t» whom he gives an honor-
able meed of praise. The ladies’ work
department was under the puper-
vision of the Misres  Robigon
and Cooper, and the  beautifut
specimens arranged for inspeotion
clearly proved that the principal
made a wise selection when he placed
that depariment in these young lasijes?
bands. One bundred and twenty-
eight studenta availed themselves of
the educational advantages of this in-.
stitution during the academical year
I just closed, and doubtless many more
would have done go but that some of
our district schools had very able
teachers. The Polysophical Bociety
hus been a notable feature of the inati.
tution; many valuable papers have
been read, and interesting lectures de.
livered, at their wevkly meelings,
Professors Hickman and Hinkley wil]
leave almost fmmediately for Ann
Arbor, there to pursue s higher course
of studies, and flt themeelves for sti}]
more useful pesitions.

The number of young women attend-
ing our seata of learning and teaching
in the district schools, together with
the proficlency they attain in that
to which they davote themselves, goey
to prove beyond a doubt that their
capacity for learning is fully equal tp
that of men when the same facilities
are placed within their reach,

The fine weather. of the past week
bas brought out dainty spring in all her
vernal beauty, and altbough the
“fl ywers of May,?’ are not at present aa
plentiful as in snme yesnrs, still, there
is every prospeat that we phall have g
bountiful supply by the time June
comes in,

The crops are looking well nnd we
have every pros;,ect of a plentiful
harvest, if we except the barley, whiah
the iate frorts have injured somewhat,
Politicians of both parties are airing
their different views; but the time ia
drawing near, when lucerne will
demand all thbe farmers* time and
care. Protection and {ree trade wil] be
iaid on the shelf for a time, apd the
mower, and bay fork occupy the mind
and hands of men fustead,

M.A. Y. G.

Meadow, May 20. 1892.
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L, O, Bmith, the whisky king of
Sweden, is said to have made lately a
clear profit of 4,000,000 kronor by spec-
ulations on foreign’boards of trade.

Beveral newnimpera in Finland have,
related cases where the Russfan postal
autbhorities have opened letters ad-
dressed to people living in foreign
countriens




