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an illustration of truthful nes
ty justice and equity your
will find when you come to consi
derderitit I1 say it with the
ppossiblepossible respect because I1 have been
studying your honors opinion in
connectionconnection with it that this decis-
ion does milimilitatetatefute against your ho-
norsnors and your honor will
me when I1 say that it is
impossible for that decision to
law if tiletiie opinion which your ho-
nor lately pronounced in a case
habeas corpus is law

now let us see what chief jus-
tice chase says in the engelbrecht
decision

the theory upon which the various go-
vernmentsvernTernments for portions of the territory of
the united states have been organized
has ever been that of leavinleaving to the inha-
bitants all the powers of sylself government
consistent with the supremacy and super-
vision of national authority and with
certain fundamental principles established
bbyI1 congress As early as 1781 an ordi-
nance was adopted by the congress of the
confederation providing for the division
of all the territory ceded or to be ceded
into states with boundaries ascertainedascertained
by the ordinance these states were seve-
rally authorized to adopt for their tempo-
rary government the constitution and laws
of anyoneany one of the states and provision
was made for their ultimate admission by
delegates into the congress of the united
states we thus find the first planpian for the
establishment of governments inin the terr-
itoriesri authorized the adoption of state
governments from the start and commit-
tedmed ailall matters of internal legislation to
the discretion of the inhabitants unre-
strictedstricted otherwise than by the state con-
stitutionution originally adopted by them

this ordinancect applying to all territor-
ies ceded or to be cededcoded was superseded
three years later by the ordinance of 1787
restricted in its application to the terri-
tory northwest otof the river ohio tuethe only
territory which had been actually ceded to
the united states

it provided sortor the appointment of tb 0
governor and three judges otof the court
who were authorized to adopt for thathe
temporary government of the districtsdistrict such
laws otof the original states as might be
adapted to its circumstances but as soon
as the number of adult male inhabitants
should amount to five thouthousandsalui they were
authorized to elect representatives to a
house of representatives who were re-
quired to nominate ten persons ffromrom whomcongress should elect tive to constitute a
legislative council and the house and coun-
cil thus selected and appointed were thence-
forth to constitute the teriterllegislatureslature of the
territory which was authorized to elect a
delegate to congress with the right 0 ofo
debating but not of voting this legisla-
ture subjectsubject to the negative otof the govern-
or0r andeand certainertain fundamental principles and
pprovisionsrovislonsions embodied in articles of compactcwmcempact
was clothed with the full power of le-
gislationgi for the territory

in all the territories full power was given
to the legislature over all ordinary sub-
jects of legislation the terms in which it
was granted were various but the import
was the same in all

the doctrine in the early palmy
days of this government was that
these people who scattered them-
selves over the territories who en-
countered the indians and who
built up towns cities and villages
in the territories of the united
states and erected railroads and
telegraphs should be a state ad
interim thus showing that they
were notriot to become the
wards of congress but that
they were subject precisely to
the same rights under the power of
congress that the people ofbf the
states were it provided for the
appointment of a governor three
jjudgesadges ac this legislature in 1784 1

yoyourr honor subject to the negative
of the government was clothed
with full power of legislation now
your honor can anything be clearer
and plainer leblet me look a mo-
ment more to the decision from
michigan there is no state inlir
this union whose bench stands
higher in 21 michigan page
75 in the casocaseisousoise of crane vs reederboeder
the court says

immediately after the government thithe0the united states was organized under the
constitution a brief statute was passed to
adopt the ordinance of the constitution
not to change its nature but as stated in
the preamble in order that it may con-
tinue to have full effect and so long as
the system should continue the whole
local regulation wasavas clearly delegated to
the territory as it was afterwards to
michigan when separately organized

then under the old common law notions
the creation of such a government would
be at least an equivalent to the erection of
a county palatine and would transfer all
nnecessaryy rsovereign0vere in Pprerogativesrogatives but under
tthisomiordinanceAance tthehtewtowterterritory not only differed
from a state in holding derivative instead
of independentnent functions but in being sub-
ject to such changes as congress might
adopt butbutt until or annulled an
act of the territory was just as obligatory as
an act of oonConcongressgruesgruss andor the same rea-
sons

of course your honor the legisla-
tive power was practicallyallyaaliyaa neces-
sity and this ordinance of 1787
which I1 have just read provides
expressly that such laws as were

not disapproved should only be
repealed by local authority

now let us read righteight here your
honor he says even at common
lawwv under the old common law
notionalnotionsjsl the creation of such a gov-
ernment a territorial government

would at least be equal to the
erection of a county palatine and

the transferring of the necessary
sosovereignvi prerogatives and until
revoked or annulled any act of the

1 territory of utah isoisais just as obliga-
tory as an act of congress ll11

PRISONERS COUNSEL what
becomes of your theory that con-
gress liashas no right 0too interfere inlii
the territorial laws

MR BATES they may flnallyfinally
repeal those laws I1 am coming to
that but until revoked your hon-
or

lion-
or 1 1 act of the isaan territory just as
obiobligatoryg tory as an act of congress and
for the same reasons now your
honorhonoraa question arose in the mimich-
igan

ch
courtcouri as to the right of

and it was decided by a court as
able as any that was ever organized
to go to thetiie people of the territory
and not to thetile federal govern-
ment it is flippant talk on the
streets that congress controls all
matters that illustrious man
the late chief justice chase says

congress gave to the legislature
full power over all rightful subjects
of legislation which must include
crimes tilethe local laws and
the jurisdiction of the courts which
are to enforce them 0

now your honor not only has
this been the doctrine of thisthia gov-
ernment jjudicially by the supreme
courtoncourt of the united states since
the first casocase of the american insu-
rance company against canter
down to this last caseewe last wintervinter
but it has been the theory of eveoveevery
department of the governgovernmentgovernmentaland
never until this newfanglednew theory
sprang up in 1862 did anybody be-
lieve that congress had any right
to interfere with local affairs local
courts or offences against the local
laws of a territory never it is

i part and parcel of this drifting into
federalism and consolidation by
which these members of concongressress
speak of us as their people and us
as the wards of such guardians

nownot your honor in illustration
of this very point I1 wish to call
your attention to a speech made in
1850 it is not a legal authority
but it is onone which my friend hero
will not gaigalgainsay1 usi ay in 18501830 when
the southern states undertook to
force slavery on the north califor-
nia was admitted into the nionunion on
the ath of september utah was
0organizedr anizel as a territory on that
day and new mexico on the ilmeiamesamebame
ddayay and they weresvere all part and
parcel of the great questions called
thebhe compromise measure thetiie om-
nibus bill then for the first time
congress undertook to intermeddle
with local matters in the territo-
ries jeff dadavisv is led the southern
bhosts to defeat in the senatesenate then
as he did afterwards in the field
daniel webster henry clay mr
benton and all those illustrious
men resisted it and at that time
the question was proppropoundedbounded as to
tilethe power of the federal govern-
ment to interfere with lolocalcalandand
domestic matters and I1 now read a
quotation from general casscas mr
cass says
to us it appears that from the earliest

times the policy has been to leave all mat-
ters of internal legislation to the legisla-
tive assembly as soon as themethereewasevaswas one in
a territory of the united states the only
deviation to be found from this rule was
when the agitation about slavery prompted
attempts at exceptional provisions sortor or

it waswag at the very time that
utah was erected into a territory that ad-
verseve e pretensions on the subject of slaveryslaverhiin the territories received a quie tusi in Uthe
measures ofdf 1850 advocated by clay web
ster douglas cass and other eminent
statesmen they framed and advocated
the severalgereral acts almonr them the act or-
ganizingganizing utah by which without proscribe
ing slavery or protecting slavery the mat-
ter was left to the people otof the territory
like all other local subjects and with the
best results slavery never was introduceintroduc-
ed into eitherelther sewnew mexico or utah both or-
ganized on the sameeama princeprincipleae of leaving
all dodomesticmestie institutions to zethe local law
general cass in the debate on the subject
gave its true history he said

dirringduring the of the territorial
government they should be allowed to man-
age their own contonconcernscornscerns in their own way
does not slavery comecorne within this category
Is it not a domestic concern Is not that
the doctrine of the south of common
sensesens indeed no territorial government
was ever established which had not ppower0wer
to regulatei the domestic relations 0off bhus-
band

us
and wife of parent and child of

guardian and ward and it thainhabitantsare competent to manage these great in-
terestste and indeed thetho interests belbeibelongingneingnging
to all the departments of society including
the issues of life and death are they not
competent to manage the relation of mas-
ter and servant involving the condition of
slavery

I1 have shown your bhonoronor that the
supreme court of the united states
from thetile beginning to the end as
already quoted from chief justice
chase liashas ever and always resistedlesiesisted
this power of congress

are not thothe people of this terri-
tory ignorant though they may be
fanatical though they may be mismisi 1

guided though they may have been
are they not competent to deninedefine
larceny and other crimes and to
prescribe thetile punishments and fix
the jurisdiction of the court that is
to try these offences

nowhow your honor I1 come to the
next proposition and admit that
concongress has the power to prescribeandeand deninedefine the criminal jurisdiction
for local fencesof nobody denies
that they have for offences against
the united states such as post

robberies counterfeit coin-
ing ac but admit that they
have the power to define and pre-
scribe criminal jurisdiction for
crimes against tilthe local laws the
organic law ignotis not an act that con-
gress may repeal it is a

as much so as the ccharterbarter
grantedgrafted to dartmouth Collegecollege
which the supreme court declared
could not be changed by the act of
the legislature and they who talk
flippantly about the changing of
laws by congress do not understand
the law this Is federalism this is
consolidation this is despotism
and I1 repeat again that the intelli-
gent men who live here are no more
the slaves or wards of congress now
than they were when they lived in
their old homes sownow your honor
I1 come to the very pith of this mat-
ter

til is organic law of utah does not
touch this question of cricriminalminaeminaZ ju-
risdictionpisrisdiction at all you may call this
froth a political disquisition or
whatever you please but your
honor the organic law the charter
of utah does not pretend by word
sign sentence or letter to confer
criminal jurisdiction on any court
in this territory am I1 right or am
I1 wrong if I1 am right that is an
end of tillsthis case I1 most respect-
fully entreat your honor when you
come to deliver your opinion in this
case if you are against me to shshowow
a wordabord or line in thistills orgaorganicnicnie law
or anything connected with the
government of utah which autho
rises you or any court to say that
concongressI1 ress has ever legislated at all
on ttethe subject of CRIMINAL burrsjuris-
diction nowbowletletiet us see this fth
section I1 contend in the first
place that there was not any at-
tempt by congress in that section
to define criminal jurisdiction

in section 9 of thetho 99 organic actacty it is
declared that thothe judicial power of0 said
territory shall bobe vested in a supreme
court disdistrictbrict courts probate courts
and in Justicejusticessosot thothe peacereace and the
jurisdiction otof the several courts herein
provided forfors both appellate and original
and that of the probate courts and of
justices of the peace shall be as limitedlylImItlimitededbyby
law provided that justices of the peace
shall not have jurisdiction of any matter in
controversy when the title or boundaries
of land may bobe in dispute or where the
debtordebt or sum claimed shall exceed oneono hun-
dred dollars and the said supreme and dis-
trict courts respectively shall possess
chancery as well as common law jurisdic-
tion

now with the highest possible re-
spect here because I1 have studiedstudied
your honors opinion againagain and
aagain in connection with that oflainiainfainchiefhief justice chase the object of
thatchataswas simply to create certeertcertaiairyalryir
courts and define what theytiley should
be thellasthen as to the jurisdiction if
it was to be limited by law what
law there is no law in the world
that defines the jurisdiction of a
probate court A probate judge is
supposed to possess certain powers

to administer uponapoll estates grant
guardianship and all that sort of
tillthingng but there is nothing in the
wawordrd cc

prodprobatebate that excludes him
from administering law in other
cases provided the law corlcoriconfersfersfens up-
on himhint the power tnto do ifit

now1 ow your honor I1 come with
my battery if the district court
shallshail possess chancery as well as
common law jurisdiction is there
anything there about criminal
jurisdiction8dic tion where does your hon-
or find in that statute where does
your honor ever find any act of
conCODcongress

Z ress which authorizes district
courts of which your honor iis

1

i one
to entertain jurisdiction in crinzicrimi-
nal matters I1 repeat in criminal
matters I1 will show directly
right when and where this federal
doctrine began in 18621662 during
the war the powers of government
naturally floated into the hands of
the executive and of congress
let me read to you several acts of
congress in which you will find
that since 1862 congress has con-
ferred this very power that your
honor in your opinion has asserted
that you possess under section 9 of
tilethe organic act in 1861 tho gov-
ernment of colorado was organized
I1 read now from the volume
of the statutes at large page
and this brings me down to this
identical ath section in tilethe first
place I1 will read you section 9 of
the organic act of utah and then
section 9 of the organic act of
colorado in each of these organic
acts the ath section reads as follows
and the said supreme aridand dis-

trict court shall possess chancery
and commoncorneaon law jurisdiction and

authorityauauthoritythority for the redress of all
wrongs committed against the laws
of said territory affecting person
or property there is the first
time your honor and I1 challenge
any member of this bar I1 do not
care whether he is among its lead-
ing or minor members I1 challenge
any historian who understands any-
thing of this country to show me
that until that statute was passed
by Cncongressgress such a thing as the
exercise of power over the criminal
jurisdiction with reference to the
punishmentunish ment of local offences by the
localocal legislature was ever aimed at
I1 am not mistaken I1 will read
again your honor from page of

i the same volume in ttheggee case of
dakota territory from the same
section section 9 that too is ex-
actly a copy of our statute norownow

i may I1 ask your honor as a capable
as I1 know you are an honest judgej ud
tell me why if you possess getthisis
riasfins
powerower which you claim congress
has gone to work and added it by
virtue of that special legislation
the members of congress are not
fools by any means they are very
sharp fellows

let me look once again your
honor the territory of arizona
wasaa8 aigorganizedanized in 1863 the statute
0organizingrga 1ng it was very short and
doesdoe not contain any provision as
to jjurisdiction either inuncivilcivil chan-
cery or criminal cases letLetusus come
now to the very last territory or-
ganizedd in this government I1 mean
wyoming the youngest one of
them all and on page of the
united states statutes at large
volume 15 the same provision is
put in designating that the district
courts shall possess chancery juris-
diction as wellweil as jurisdictionn at
common law and also criminal ju-
risdictionrisdiction 11 I1 repeat again your
honor tell me if you can why
congress for sixix seven eight or
ten years has beertbeen conferring upon
modern territorial district judges
criminal jurisdiction for offences
against local laws if it was posses-
sed by virtue of our territorial or-
ganizationiza tion jurisdiction in crimi-
nala cases except for crimes under
the acts of congress is not men-
tioned at all in our law and the
only thing in the world which con-
gress confers upon you district jud-
ges is that you may havehaye authority
to enforce the laws of the united
states for crimes against thetho united
states and that the territorial
courts may enforce the laws against
the united states such as post of-
fice robbers counterfeitcounterfeitersers of coin
stealing timber from the public
1landsands bribery buyingbuoying aandnd selling
officesollices ac these are offences
against the laws of the united
states

I1 pass oilon it may bobe said and
has been said here with tiletilo same
sort of glibness with which people
1generallyenerallyraily talk of things they know
nothing about that section 9 which
says that the district and circuit
courts shall have jurisdiction in
chancery and common lawtow edriconfersfers
common law jurisdiction upon you
to which I1 answer there is no
common law of the united states
either in civil or in criminal cases

I1 am not wrong I1 know I1 am
not wrong in this the common
law what is the common law
Tthathat which our ancestors brought
from england to the colonies
does the common law exist in this
territory if soiso how came ethereit hermhere
utah was transferred under the
treaty of guadaloupe hidalgo in
1848 from mexicoAfexico the civil law
remains attached to its soil justjust as
it did totd Califorcaliforniaiilarila until by act of
the legislature they adopted the
common law in certain respects
the common law such as right of
dower how did it come here who
brought it where is your authori-
ty the only law in the world that
exists in utah todayto day isig first the
constitution of the united states
second the laws of the united
states and third that statute
book which has been adopted by
the tacit assent of congress as I1
will show you directly the
common law forsooth this very
act prescribes that your honor shall
pursue thetile form of common law as
a matter of remedy not as fixing
rights does the right of dower
exist here if so how came it
here

PRISONERS counselcou seilseel when
was it abolished

MR BATES it never existed
never the common law exists to-
day in california ononly by statute
it doesdocs not exist anywhere except in
those colonies formedby people from
great britain but thistills soil was
transferred from mexico and with
allnilaalthethetho rights and customs of the
citizens of that republic until chang

ed by congress or the local legisla
ture will remain as at the treaty

now your honor admitting that
section 9 of our organic act confers
exclusive jurisdiction in common
law and chancery cases still there
is no provision whatever as to crim-
inal jurisdiction having studied
yourour honors opinion you willbarwill par-
don me when tI1 say that to draw
the distinction between civil and
criminal jurisdiction I1 will admit
that this court that the district
courts have sole and exclusive
jurisdiction in civil cases I1 will
admit that that statute is binding
upon us but I1 challenge this court
and this barwichbar with all their fleaminlearning9
and men who understand the his-
tory of the country to show that
in this organic law congress has
provided anyannjjurisdiction in
NALNAI CASES WHATEVER and I1 af
firmarm that if the probate courts do
not hold it todayto day then there is no
I1jurisdictionUrisdiction if I1 were to be con-
victedV acted before your honor and you
were to send me- to the gallows
though I1 might be as great a rascal
as some others it would be aiudia judi-
cial murder

in colorado dachota nevada aridarnd
wyoming congress lashas conferred
the power upon the territorial
district courts to exercise criminal
jurisdiction but it has withheld it
from you strsir I1 understand that
this investigation will lead tofuto fu-
ture litigation I1 trust it may I1
hope I1 shall live long enough and
I1 think I1 shall to see these cases
carried to the ladtlastlast tribunal of our
country and that all these perver-
sions of law will be overthrown by
the supreme court of the united
Statesstates as former ones have been

sownow your honorIhonorhonorl I1 come to the
last point which imadeI1 and that
is

that criminal jurisdiction is
conferred upon thetiie probate courts
of an act approved by con-
gress and that is as binding upon
this court as if congress had passed
an act saying t be it enacted by
the senate and house of repre-
sentativessentatives that the act of the
legislature of utah territory page
31 territorial statues passed
stf january 1855ism is approved and
we do hereby affirm and ratify the
same I1 know that I1 am en-
trenchingtrenching on delicate ground be-
cause I1 am coming right in conflict
with your honorshonor decision I1 am
perfectlyetlyetis assured however that I1
shallshail get a fair hearing and when
your honor shall give us a full deci-
sion on this subject I1 shall bow to
it my proposition is that the
tacittacit eonconconsentsent of congress is just
exactly as binbindingdingasas anail act of con-
gress itself and all the laws in the
statute book of this Territory
as they have been denounceddenouncedarmdareare
laws ofcongress as much so asmon
gress had enacted that all the laws
in the utah statute book passed
from 1851 to 1871 are hereby ap-
proved affirmed and confirmed
and if there be the horrible things
in that statute book which have
been charged congress your
honor is solely responsible for it
let us see who made these laws
be it enacted by the governor

and legislative assembly of the
territory who is the governor
where does he get his appoint-
ment who pays his salary
who sends him out here con-
gress he is the agent of the gov-
ernment

av
ernment he constitutes one taiftalfhalf
of the legislative power in addi-
tion to that he can veto any statute
he pleases and then what if the
legislature passepassess atit goesoes immedi-
ately to washington at the close of
the session and then what if
it is not disapproved why then
what aliall the laws passed by the
legislative assembly shall be sub-
mitted to congress for sanction
and if disapproved shall be of no
effect but if not disapproved then
what your honor what does
languagee mean they are ap-e ar-e AP-
PROVED

now let me read to you a decision
which has never been cited in any
of these cases it is in 7 wendellsWen delPs
reports page williams against
the bank of michigan let me
tell you what this case wasvas it was
a very important one it was an
action brought by the bank of mi-
chiganchiehichian1 an against john erIL williams
president of the bank it became
necessary to prove whether there
hadNO ever been a charter granted to
the bank and in addition to that
whether the territorial legislature
had power to grant a charter of in-
corporation your honor knows
that the granting of a corporation
was formerly regarded as one of the
jewels of the crown and aallnilI1 corpora-
tions in very recently
were from the favor of the king


