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an illustration of truthfulness, hones-
ty, justice and equity. Your honor
will find when you come to consi-
der it—I say
possible respect because I have been
studying your honor’s opinion in
connection with it—that this decis-
ion does militate against your ho-
nor’s, and,
me, when
impossible for that decision to be
law, if the opinion which your ho-
nor lately pronounced in a case of
habeas corpus is law.

Now let us see what Chief Jus-
tice Chase says in the Engelbrecht
deecision:

The theory upon which the various go-
vernments for portions of the Territory of
the United States have been organized
has ever been that of leaving to the inha-
bitants all the powers of self government
consistent with the supremacy and super-
vision of National authority, and with
certain fundamental principles established
by Congress. As early as 1784 an ordi-
nance was adopted by the Congress of the
Confederation, providing for the divislon
of all the Territory ceded or to be ceded,
into States, with boundaries ascertained
by the ordinance. These States were seve-
rally authorized to adopt for their tempo-
rary government the constitution and laws
of any one of the States, and provision
was made for their ultimate admission by
delegates into the Congress of the United
States. We thus find the first plan for the
establishment of governments in the Ter-
ritories, authorized the adoption of State
governments from the start, and commit-
ted all matters of internal legislation to
the diseretion of the inhabitants, unre-
stricted otherwise than by the State Con-
stitution originally adopted by them.

This ordinance, applying to all territor-
jeg ceded or to be ceded, was supcrseded
three years later by the ordinance of 1787,
restricted in its application to the terri-

northwest of the river Obio—the only
territory which had been actually ceded to
the United States.

It provided for the appointment of the
governor and three judges of the court,
who were authorized to adopt, for the
temporary government of the district, such
laws of the original States as might be
adapted to its circumstances. But as seon
as the number of adult male inhabitants
should amount to five thousand, they were
authorized to elect representatives, to a
house' of representatives, who were re-
quired to nominate ten persons from whom

‘ongress should elect five to constitute a
legislative council; and the house and coun-
cil thus selected and appointed were thence-
forth to constitute the egiglature of the
Territory, which was authorized to elect a
delegate to Congress, with the right of
debating, but not of voting. This legisla-
ture, Bubie-ut to the negative of the govern-
or and certain fundamental principles and
provisions embodied in articles of cempact,
was clothed with the full power of le-
gislation for the Tarritor'{.

In all the Territories full power was given
to the legislature over all ordinary sub-
jects of legizlation. The terms in which it
was granted were various, but the import
was the same in all.

The doctrine, in the early, palmy
- days of this government, was, that
these people who scattered them-
selves over the Territories, who en-
countered the Indians, and who
built up towns, cities and villages
in the Territories of the United
States, and erected railroads and
telegraphs, should be a state ad
interim, thus showing that they
were not te become - the
wards of Congress, - but that
they were subject precisely to
the same rights under the power of
Congress that the people of the
States were. It provided for the
appointment of a governor, three
judges, &e. This legislature in 1784,
your honor, subject to tne negative
of the government, was clothed
with full power of legislation. Now,
your honor, can anything be clearer
and plainer? Let me look a mo-
ment more to the decision from
Michigan. There iz no State in
this njﬂ? Whﬂﬂli ‘ bel:]nch stands
higher. n 21 ichigan, page
75,in the case of Crane vs f{eeder,
the €ourt says:

Immediately after the Government of
the United States was organized under the
constitution, a brief statute was passed to
adopt the ordinance of the constitution,—
not to change its nature, but as stated in
the preamble, in order that 1t ““may con-
tinue to have full effect.” Andso long as
the system should continue, the whole
local regulation was clearly delegated to
ﬂijah’l‘erritnﬁ' y, as it t;aa afterwards to

chigan when separately organized.

Then, under the old common law notions,
the creution of such a government would
be at least an equivalent to the erection of
a county palatine, and would transfer all
n sovereign prerogatives. But under
this ordinance the Territory not only differed
from a State in holding derivative instead
of independent functions, but in being sub-

ject to such changes as Congress might
adopt. But, until revoked or annulled, an
act of the Territory was just as obligatory as
an act of Congress, and for the same rea~-
ONS.

Of course, your honor, the legisla-
tive power was, practically, a neces-
sity, and this ordinance of 1787,
which I have just read, provides
expressly that such laws as were
“‘not disapproved” should only be
repealed by local authority.

Now let us read. Right here, your
honor, he says, ‘*“Even at common
law, under the old common law
notionsg the creation of such a gov-
ernment—a Territorial governn#ént
—would at least be equal to the
erection of a county palatine, and

it with the highest

our honor will pardon
say that it is utterly !

-

the transferring of the nece
sovereign prerogatives, and until
revoked or annulled any act of the
Territory of Utah is just as obliga-
tory as an act of Congress.”

PRISONER’S COUNSEL. .- ‘“‘“What
becomes of your theory that Con-
gress has no right to interfere in
the Territorial laws?”

Mgr. BaTes.—They may finally
repeal thoselaws. 1 am coming to
that: but until revoked, your hon-
or,““an act of the Territory is just as
ubli%ﬂ.tory as an act of Congressand
for the same reasons.” Now, your
honor, a question arose in the Mich-
igan Court as to theright of Escheat,
and it was decided, by a court as
able as any that waseverorganized,
to go to the people of the Territory
and not to the Federal Govern-
ment. It is flippant talk on the
streets that Congress controls all
matters. That illustrious man,
the late Chief Justice Chase, says,
““Congress gave to the Legislature
full power over all rightful subjects
of legislation,”” which must include
crimes againt the local laws and
the jurisdiction of the courts which
are to enforee them. _ g

Now,your honor, not only has
this been the doctrine of this gov-
ernment judicially, by the Supreme
Court of the United States since
the first case of the American Insu-
rance Company against Canter,
down to this last case last winter,
but it has been the theory of every
department of the government,and
never until this new-fangled theory
sprang up in 1862, did anybody be-
lieve that Congress had any right
to interfere with local affairs, local
courts, or oflences against the local
laws of a Territory. Never. It is
part and parcel of this drifting into
federalism and consolidation, by
which these members of Cengress
speak of us as their people, and us
as the wards of such guardians.

Now, your honor, in illustration
of this very point, I wish to call
your attention to a speech made in
1850. It is not a legal authority,
but it is one which my friend here
will not gainsay. In_ 1850, when
the Southern States undertook to
force slavery on the North, Califor-
nia was admitted into the Union on
the 9th of September; Utah was
organized as a Terril;ory on that
day, and New Mexico on the same
day, and they were all part and
parcel of the great questions called
the Compromise Measure, the om-
nibus bill, Then, for the first time,
Congress undertook to intermeddle
with local matters in the Territo-
ries. Jefl. Davis led the Southern
hosts to defeat in the  Senate then,
as he did afterwards in the field.
Daniel Webster, Henry Clay, Mr.
Benton and all those illustrious
men resisted it,and at that time
the question was propounded as to
the power of the Federal Govern-
ment to interfere with local and
domestic matters, and I now read a

uotation from General Cass. Mr,
JASS sAys: () ~

To us it appears that, from the earliest
times, the policy has been to leave all mat-
ters of internal legiglation. to the Legisla-
tive Assembly, as soon as there was one, in
a Territory of the United States. The only
deviation to be found from this rule was
when the agitation about slavery prompted
attempts at exceptional provisions for or
arainst it. It was at the very time that
Utah was erected into a Territory thatad-
verse pretensions on the subject of slavery
in the Territories received a quietus in the
measures of 1850, advocated by Clay, Web-
ster, Douglass, Cass and other eminent
statesmen. They framed and advocated

the several acts, amo them the act or-
nizing Utah, by which, without proscrib~

g slavery or proteeting slavery, the mat- |

ter was left tothe people of the Territory,
like all other local subjects, and with the
best results.  Blavery never was introduc-

- ed into éither New Mexico or Utah, both or-

ganized on the same princiihg of leaving
all domestic institutions to the local law.
General Cass, in the debate on the subject,
gave its true history. He said:

“Dimring the pendvnl? of the Territorial
government they should be allowed to man-
age their own concerns in their own way.
Doeg not slavery come within this category?
Is it not a domestic concern? Is not that
the doctrine of the South—of eommon
gense indeed? No Territorial government
was ever established which had not power
to regulate the domestic relations of hus-
band and wife, of parent and child, of
guardian and ward; and if the.inhabitants
are competent tgﬂranafe these great in-
terests, and ind the interests belinging
to all the departiments of society, inclu
the issues of life and death, are they not
competent to manage the relation of mas-
ter and servant, involving the condition of
slavery "

I have shown your henor that the
Supreme Court of the United States,
from the beginning to the end, as
already quoted, from Chief Justice
(hase, has ever and always resisted
this power of Congress.

Are not the people of this Terri-
tory, ignorant though they may be,
fanatical though they may be, mis-
guided though they may have been,
are they not competent to define
larceny and other erimes and to
prescribe the punishments, and fix
the jurisdiction of the court that is
to try these offences? ;

|

Now, your honor, I come to the
next proposition. And admit that
Congress has the powerto prescribe
and define the eriminal jurisdiction
for local offences [nobody denies
that they have for offences against
the United States, such as post-
office robberies, counterfeit coin-
ing, &ec.]; but admit that they
have the power to define and pre-
scribe criminal jurisdiction for
crimes against the local laws, the
organic law is not an act that Con-
gress may repeal. It is a ‘“CHAR-
TER,” as much =0 as the charter
granted to Dartmouth College

which the Supremeé Court declared ,

could not be changed by the act of
the legislature; and they who talk
flippantly about the changing of
laws by Congress do not understand
thelaw. This is federalism—this is
consolidation—this is despotism—
and I repeat again that the intelli-
gent men who live here are no more
the slaves or wards of Congress now
than the;ir were when they lived in
their old homes. Now, your honor,
I come to the very pith of this mat-
ter.

This organic law of Utah does not
touch this question of eriminal ju-
risdiction at all; you may call this
froth, a politi disquisition, or
whatever you please, buty, your
honor, the organic law, the charter
of Utah, does not pretend by word,
gign, sentence or letter to confer
criminal jurisdiction on any court
in this Territory. Am I right or am
I wrong? If I am right, that is an
end of this case. I most respect-
fully entreat your honor, when you
come todeliver youropinion in this
case, if you are against me, to show
a word or line in this organic law,
or anything connected with the
government of Utah, which autho-
rises you or any court to say that
Congress has ever legislated at all
on the subjeet of CRIMINAL JURIS-
DICTTON, ow let us see this 9th
section. I contend, in the first
place, that there was not any at-
tempt by Congress in that section
to define eriminal jurisdietion.

. In Section 9 of the ** nic Act,” it is
declared ‘‘that the judicial power of said
TErritmg shall be vested in a Supreme
Court, District Courts, Probate Courts,
and in Justices of the Peace;' and ‘‘the
Jjurisdiction of the several courts herein
provided for, both appellate and original,
and that of the Probate Courts, and of
Justices of the Peace, shall be as limited by
law; provided that Justices of the Peace
shall not have jurisdiction of anyv matter in
controversy when the title or boundaries
of land may be in dispute, or where the
debt or sum clalmed shall exceed one hun-
dred dollars; and the gaid Supreme and Dis-
trict Courts, respeetively, ghall possess
;?-ihanﬂer}' as well as common law jurisdic-
ﬂﬂ-"

Now with the highest possible re-
spect here, because I have studied
your honor’s opinion again and

ain in connection with that of
Chief Justice Chase; the object of
that was simply to create certain
courts, and define what theyshould
be. Thenas to the jurisdiction, if
it was to be limited by law, what
law? There is no law in the world
that defines the jurisdiction of a
probate court. A probate judge is
supposed to possess certain powers
—to administer upon estates, grant
guardianship and all that sort of
thing; but there is nothing in the
word “‘probate” that excludes him
from administering law in other
cases, provided the law confers up-
on him the power to do it.

Now, your honor, I come with
my battery. If the district court
shall possess chancery as well as
common law jurisdiction, is there
anything there about eriminal
jurisdiction? Where does your hon-
or find in that statute, where does
your honor ever find, any act of
Congress which authorizes district
courts, of which {Euur honor is one,
to entertain {ur dictien in erimi-
nal matters? I repeat in erimina
matters. 1 will show directly,
right when and wheré this federal
doctrine began. In 1862, during
the war, the powers of government
naturally floated into the hands of
the XExecutive and of Congress.
I.et me read to f'nu several acts of
Congress in which you will find
that since 1862 Congress has con-
ferred this very power that your
honor, in your opinion, has asserted
that you possess under section 9 of
the organic act. In 1861 the gov-
ernment of Colorado was organized.
I read now from the 12th volume
of the Statutes at Large, page 175,
and this brings me down to this
identical 9th section. In the first
place I will read you section 9 of
the Organic Act of Utah, and then
section 9 of the Organic Act of
Colorado. In each of these organic
acts the 9th section reads as follows:
“And the said Supreme and Dis-
trict Court shall possess chancery

and common law jurisdiction, and

authority for the redress of all
wrongs committed against the laws
of said Tarritm%, affecting person
or property.”’ There is the first
time your honor, and I challenge
any member of this bar, I do not
care whether he is among its lead-
ing or minor members, I challenge
any historian who understandsany-
thing of this country to show me
that, until that statute was passed
by dﬂngm, such a thing as the
exercise of power over the criminal
jurisdiction with reference to the

f»unishment of local offences by the |j

ocal legislature wasever aimed at.
I am not mistaken. I will read
again, your honor, from page 242 of
the same volume, in the case of
Dakota Territory, from the same
section—section 9. That too is ex-
actly a copy of our statute. Now,
may I ask your honor, asa capable,
as I know you are an honest, udﬁe,
tell me why, if you possess this
wer which you eclaim, Con

1as gone to work and added it by
virtue of that special legislatien?
The members of Congress are not
fools, by any means, they are very
sharp fellows. .

Let me Jook once again, your
honor. The Territory of Arizona
was organized in 1863. The statute
organizing it was very short, and
does not contain any provision as
to jurisdiction either in' eivil, chan-
cery or criminal cases. Letuscome
now to the very last Territory or-

nized in this government, I mean
Vyoming—the youngest one of
them all, and on page 181 of the
United States Statutes at Large,
volume 15, the same provision is
put in, designating that the district
courts shall possess ““chancery juris-
diction, as well as jurisdiction at
common law, and also criminal ju-
risdiction.” 1 repeat again, your
honor, tell me if you can, why
Congress, for six, seven, eigi::t or
ten years, has been conferringiupon
modern Territorial district uchoe:ﬂ
eriminal jurisdiction for offences
against Jocal laws if it was posses
sed by virtue of our Territorial or-
ganization. Jurisdiction in erimi-
nal cases, except for erimes under
the acts of Congress, is not men-
tioned at all in our law, and the
only thing in the world which Con-
gress confers upon you distriet jud-
ges is that you may have authority
to enforce the laws of the United
States for crimes against the United
States, and that the Territorial
courts may enforce the laws against
the United States, sueh as post of-
fice robbers, counterfeiters of coin,
steali timber from the publie
lands, bribery, buying and selling
oflices, &e. These are offences
against the laws of the United
States.

I on. It may be said, and
has n said here with the same
sort of glibness with which people
generally talk of things they know
nothing about, that sectien 9, which
says that the distriet and cireunit
courts shall have jurisdiction in
chancery and common law, confers
common law jurisdiction upon you.
To which I answer, there is no
common law of the United States
either in civil or in eriminal cases.
—I am not wrong—I know I am
not wrong in this. The common
law! What is the common law?
That which our ancestors brought
from England to the Colonies.
Does the common law exist in this
Territory? If so, how came it here?
Utah was transferred wunder the
treaty of Guadaloupe Hidalgo, in
1848, from Mexico. The civi law
remains attached to its soil, just as
it did to Caliternia until by aet of
the legislature they adopted the
common law in certain respects.
The ecommon law, such as right of
dower, how did it come here? Who
brought it? Where is your authori-
ty ? The only law in the world that
exists in Utah to-day is, first, the
Constitution of the United States:
second, the laws of the United
States; and third, that statute
book, which has been adopted
the tacit assent of Congress, as
will show you directly. The
common law, forsooth! This very
act prescribes that your honor shall
pursue the form of common law as
a matter of remedy, not as fixing
rights. Does the right of dower
exist here? If so, how came it
here ?

PRISONER’S COUNSEL.—"*When
was it abolished?”

MR. BATES.—It never existed,
never. The common law exists to-
day in California, only by statute.
It does not existanywhere except in
those colonies formed by people from
Great Britain. Bul this soil was
transferred from Mexico, and with

|

all the rights and customs of the
citizens o

|

' was formerly _
Jewels of the crown; and all corpora-
tions inEngland,until very recently,

ed by Congress or the local legisla-
ture,will remain asat the treaty.
Now, your honor, admitting that
section 9 of our o ¢ act confers
exclusive jurisdiction in common
law and chancery cases, still there
is no provision whatever as to crim-
inal jurisdiction, Having studied
your honor’s opinion you will par-
don me when I say that to draw
the distinction between civil and
criminal jurisdiction, I will admit
that this court, that the district
courts have sole and exclusive
urisdiction in ecivil cases. I will
admit that that statute is binding
upon us, but I challenge this court
and this bar,with all their learning,
and men who understand the his-
tory of the country, to show that
in this organic law C(Congress has
provided any jurisdiction in CRIMI-
NAL CASES WHATEVER; and I af-
firm that if the probate courts do
not hold it to-day then there isno
jurisdiction. IfI were to be con-
victed before your honor, and you
were to send me- to the gallows
though I mightbe as great a
as some others, it would be a judi-
cial murder.

In Celorado, Dacota, Nevada and
Wyoming Congress has conferred
the power upon the Territorial
District courts to exercise criminal
jurisdiction, but it has withheld it
Jrom you, sir.
this investigation will Jead to fu-
ture litigation. I trust it may. I
hope I shall live long enough, and
I think I shall, to see these cases
carried to the last tribunal of our
country, and that all these perver-
sions of law will be overthrown by
the Supreme Court of the United
States, as former ones have been.

last point which I make, and that

is:

That criminal jurisdiction is
conferred upon the Probate Courts
of Utah,by an act approv

ress, and that is as binding upon

his court as if Congress hacf passed
an act saying—*‘‘Be it enacted, by
the Senate and House of Repre-

Le%ialﬂtum of Utah Territory
31 Territorial statues,’

of January 1
we do hereb
same.” I
trenching on delicate
cause I am coming right in conflict
with your honor’s decision. I am
perfectly assured, however, that I
shall get a fair hearing, and when
your honor shall give us a full dedi-

15

and ratify the
now that I am en-

it.

statute book of this Territory,much

laws of Con

from 1851 to 1871 ““are hereby ap-
proved, affirmed and counfirmed.”

'been charged, Congress
honor, is solely responsible for it.
Let us see who made these laws.

and Legislative Assemb]
Territory.” Who is the
Whatrr dﬁ he get lilifﬁ appoint;
ment ? 0 - salary
Who sends mmpﬁn here?

of the

ernment. He constitutes one half
of the Legislative power.
tion to that he can veto any statute

legislature

what? ¢“Allthelaws

Legislative Assembly shall be sub-

and if disap ed shall b¢ of no

which has never been cited in an

reports,

e 543, Williams agains
5% Bask or 3

of Michigan. Let me

a very
action brought b

chigan against John R. Williams,

the bank, and in addition to that,
had power to grant a charter of in-

corporation. our honor Eknows
that the granting of a corporation

that republic,until chang- |

I understand that

Now, your honor, I come to the

ed by Con-

sion on this subject I shall bow to
My proposition is that the
facit consent of Congress is just
exactly as binding as an act of Con-
gress itself, and all the laws in the =

as they have been denounced, are
asmuchsoasifCon-
ress had enacted that all the laws
n the Utah statute book, passed

And if there be the horrible things
in that statute book which have,
your

“Be it enacted by the Governor

vernor?

gress. He is the agent of the gov-
In addi-

he pleases. And then what? Ifthe
passes it,it goes immedi-

ately to Washington at the close of
;;:mi:eaaic{n.d i;:nd tl;in whhat.i!;h Ir 3
no pprov w en
p’a.mcf by the

mitted to Congress for sanction,
effect,” but if not disapproved, then

what? Your honor, what does
language mean? ’I‘imy are Ap-
PROVED.

Now let me read to you a decision

of these cases. It isin 7 Wendell’s
t ).

tell you what this case was. It was '
important one. It was an
the Bank of Mi-

president of the bank. It became ':_-
necessary to prove whether there
had ever been a charter granted to
whether the Territorial legislature
ed as one of the
¢

were from the favor of the King,

R DD 08 it (P N e P o
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sentatives, that the aect of the
Bﬁ&i is approved and
i

round, be-
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