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THIRD DDISTRICT COURT
J

YYOUNG VS YOUNG

thothe following is thothe opinion of
judge boremanBo roman delivered oct 29191

ISTasjtfc has boenbeen published we
presume under his revision

isana THIRD COURT
utah territory I1october term 1875 J

ann belizi youngyouse by geogoo 1
11 maxwell her next I1 y
friend 1 0 I1

Pplaintiff divorceDIvo
vs

I1

defendantefenfant J

I1 approach thecho consideration of
the question now before me in this
case with much hesitation and
solicitude by reason of the fact that
tiletho subject of the motion hahas
prior to its hearing before me been
twice elaborately and ably argued
by counsel and passed upon in this
court once by chief justice mc-
kean and once by chief justice
lowe the former ruling oneone way
and the latter the other way I1inn icre-
gard

re-
card to the enforcement of the brtor

adorderdor which I1iamJamam askedtasked to enforce
Theghe facts are substantiallylally as fol

lowslaws this beinbeing a suitstilt for divorce
the plaintiff asked the court to al-
low her alimonypenpendenzadentafe lite andandl
on the day of february 1875
it was ordered and adjudged that
the defendant pay to the plaintiff

alimony jienliendentotc lifslife and
thereafter perier month duningduring
thotile of thetho stiltsuit and

attorneys feessees to tiletho attor-
neys of the plaintiff thothe said
to be paid in ten days thereafter
and tilethe in twenty days
thereafter the said attorneys
foesfees not having been paid within
the ten days autin application was
then made to this court to enforce
said order by requiring the defend-
ant to show cause why hohe should
not be punished as for a contempt
in nobnot obeyingg theonderthe order to this
the answer of the defendant was
made and fileIlledand after argument
the court chief justice mckean
presidepresidingfti adjudged that as the or-
derfer stood itif mustroust boenbeenbo en-
forced and therethereuponp adjudged1dvudged the
dorenderendefendantdarit guilty ofofcontempt andandl
ordered his imprisonment for the
contempt thethil wasat that
time paid by thothe defendant afafter-
wards

ter
on the of april 1875

thethetho timotime having expired for the
payment of the and it not
having been paid the plaintiffask-
ed this court achlchieflef justice lowe
presiding to further enforce said
order by requiring defendant to
show cause why he should not be
punished as for contempt for failing
to pay saidald sum to plain-
tiff as alimony the answer to
this further requirement havhavingingi

been made and the arguments of
counsel heard the court denied the
motion andauca made the following11
order

this case having been heard on
the notice to10 appear and show cause
why liehe the defendant should not
bobe compelled by attachment to
comply with the order of this court
to pay the alimony pendentependente
lite now on this day the motionbotion for
attachment is denied and the said
rule to appear and show cause here-
tofore made discharged 11

afterwardsdu on the jath day of
oct 1875 application was againaaen
made to this court to enforce thetho
order for allailalimonymony made on the
february last the same havinghavin
been complied only in pardparcpart
the rule on the defendant to show
cause why tho bamesame should not be
enforced having been duly execut-
ed and answer thereto made by the
defendant thelthe motion with the
affidavits and answer after argu-
ment by counsel was submitted to
court and it now becomes my
duty to pass upon the matter in
consiconsideringderink the motion I1 am first
met with the order of this court re-
quiring alimony to be
evoked andmid mauemade some eight months
ngoago and I1 am askedaked to enforce itthe jurisjurlsjurisdictiondiction of the court to
make suchouch an order can not and is
not questioned that point was
settledsottled by the unanimous concur
rence of the supreme court of thisterritory in the case of cast vs
castcasto in May 1874 and since then
thejurisdiction of said matters by
this court hasha wenpeen thethle accepted
doctrine ththetho0 order therefore isnotilot voidvoidvold and if not void can thecourt ignore it and refuse to enforceattit and if it be a matter of dis

would it bobe sound discretion
so to do the court is not by the
defendants answer asked to vacate
or revoke thothe orderbutbut simply to j

refuse to enforce it and to allow
the defendant to disregard it in
the matter of ohencohen and jones 5
cal these two parties were in
custody under an attachment for
contempt and sought to be releas-
ed upon habeas corpus the su-
preme court of california said that
the Disdistrictfriet cocourturb wwhichilichi committ-
ed those parties had jurisdiction
and having jurisdiction its author-
ity must bobe obeyed and thereupon
remanded the parties back to the
custody of the officer

in the case of the merced mining
co vss fremont 7 cal an
orderordee of injunction was issued and
from this orderorde the defendant ap-
pealed and then disobeyed the in-
junction the plaintiff applied to
the district judge for an attach
ment against the defendant for a
contempt of court in disregarding
the injunction the judge refus-
ed W issue the attachment the
plaintiff then applied to the su-
preme court of california for a
mandamus to compel the judge to
issue the attachattachment and to hear
the matter the defendant relied
upon the fact of the appeal being
taken and the undertaking given
to relieve him from obeyobeyingI1 ng the
injunction the supreme cocourturt of
california thought otherwise and is-
sued amandamus to compel thedis
triet judge to issue the attachment
and thus enforce the authority of
thetho district spurt thetho remremedyedy bby
appeal being too slowsiow and luat

thus exceptexcept by a direct proceedI1ing 0 o set aside the order gragranting
the illliialimonyoinyciny it cannot be question-
ed but be enforced imbulc still
further awsihs iais not an
order chierchief justice lowe so de-
cidedaided and hisIs ruling has been
ee t asus the law of the case by
tthethoe partiesartiesattics agas it has not been
claicialclaimede either in the argument or
in the answer of the defendant
that this is an order
for the purposes of this motion
therefore thesis a court of last re-
sort and every order made by
a court of last resort is the law
of that case and will not bobe review-
ed even by the same court except

a direct proceeding for a re-
hearing and that has not been ask-
ed ljin thistills case

I1in tilethe divorce casecae ofbf louisa
grim vss francis grim I1 33 D
smiths TCB the plaintplaintifflIT asked
and obtained an order directing her
husband I1 the defendant to pay a
certain sum each month to be ap-
plied to the support of plaintiffplain tiffandandaudund
an order was made therein restrain-
ingng him from disposing of his pro-
perty until he had filed security for
these monthly payments hohe be-
ing advised by counsel attheththattiethat the
order was void disobeyed the re-
straining order and disposed of
some of his property an order
was issued for his attachattachmentment as for
a contempt and from this the de-
fendantfenoendant appealed the courtCourts saysdys
that as the defendant had notice of
the order being issued and then
violated ifit the coilcollcourtrt will not upon
tilethe appeal gigranting the attach-
ment review the propriety of issu-
ing the injunction inau the first in-
stance k

in hilton vs patterson 18 ab
botts pr II11 anbu order was
granted which the defendant did
not obey and was attached for con-
tempt in disobeying the order he
then sousoughtt laaift that the order
should notn 0t havehave been madenade the
court saidsald that the court making
the order having jurisdiction the
order should have been obeobeyedted or
steps taken to have it setsat aside and
this not bebeinging done the court can-
not go back and examine into the
propriety of the original order but
that on the rule for defendant to
shosheshoww cause why he should not be
committed for contempt the only
qquestionsquestions to be considered have re-
ference

re-
ference to matters subsequent to
the ororiginalgnal order

price vs church is a case where
the court made an order for the de-
fendant to pay money into court
and afterwards the suit was dis-
missed this dismissaldismiseal of thothe bill
did not excuse the party from obeobey-
ing

y
the order and could not pre-

vent itits enforcement and the
motmotioniorilori fortoy attachment wwasp allow-
ed i r

clarhclark la lohjOhchanceryancery 11 in the
people vs defendanthad been adjudged guilty of con-
tempttempt in disobeying an order of
injunction the chancollot says
that thoocthe court had nonothingi

think to do
with the06 merits of the cause in
which the I1 nj action bad been
issued and that whilowhile the injunc-
tion remained in force it was the
duty of tilethe court to punish every
breach of ifit and that in no caeasecasee
can a defendant bobe permittedpittedper to

disobey an injunction regularly
issued whatever may be the final
decision of the court upon the
inmeritsr ts of the cause 2 page ch
363 3

I1 cal dig title law of case
blackmar vs inwagenInwager 5 how
that order granting alimony

therefore is the law of this case
until set aside or revoked upon a
rehearing and its validity and
binding force cannot be ququestioned

if this conclusion be correct and
I1 do not think its correctness can
be questioned then the ruling of
chief justice lowe was without
authority of law for hebe based his
conclusions entirely upon alleged
defects behind and prior to the
order granting the alimony and
claimed that by reason of such
prior defectssaldsaid order was inequit-
able and ought not to have been
made and this ground wasway not pstpet
up or claimed in the answer then
made to the rule to

I1 show causocaum
the only grounds upon which the
defendant asked the coortcourt at that
time to refuse to enforcee tiletho order
worewere that the district copcorcourtrt
did not have jurisdiction to makeidae
or enforce such an order and aj
that an appeal had been taken
from the order both of which
grounds chief Jusjusticejustleeilcetice lowe pro-
nounced untenable

but it Is contended that if that
order cannot bobe brought in question
except upon aa motion foraoorafor a rercrehearhear
ing the samebame rule would prohibit
the court fromfram questioningauditioning therulthe ruirul
inclag of court C 3J pre-
siding hereafter rumadoado discharging
the defendant the ruling of the
court then was1

as simply atlewilea denialhial braof a
motion andind not an arder granted
on a motion and it does not require
a motion to bobe maddmade for a rehear-
ing except under some rule of tiletho
court to that effect ikas in newyorksewNewYork

11 how pr KR this court
is not asked to do any thing with
this denial of the motion or
with the discharge then entered
if the ruling of thetho Court however
then made cannot ha questioned
then the order made prior thereto
C J mckeanean pledlpresidinginq should

not have been questionedoncil as it was
as decisive of the matter aaii thothe rul-
ing then made chietchief justice
lowe simply refused to enforce an
order but did not vacate was
he awedased to do BOso llislus refusal
thereforeore to enforce the alimony
order isis not binding upon theCourt
afterwards any further than thetiie
denial of the motion goes and it
cannot affect in any way the sub-
sequent enforcement of the order
the plaintiff was necessarily sur-
prised by the court denying thetha
motion upon a ground not alleged
in the ananswer thereto and after the
courtCour thadhad declared the groundsrounds set
up in the answer as not goed
can it be possible hafahlfhat such arulariti
ing mademadei innuehsuehnuchsuch a way shall pre-
clude further proceedings to enforce
the original order I1 think not
even if a motionbotlon foefor rehearingrehearinghearingre
was aar a general proposition ne-
cessary in such caseseases yet such a
state of facts as this would fully
warrant a court in not requiring 1
motion for iere hearingbearing butts ys
butts 6 abb N S 30 mtbut no
such motion for a rrehearingehe ring as I1
have bedorebefore stated is neenecessary

Fureurfurther the motion newnow behdiebefore
the court to enforce its order iaIs notliot
merely of interest to the parties to
thisthia case the public in all coun-
tries have an interest in courts
maintaining their authority and
the court itself is interested in see-
ing its judgments obeyed and en-
forcedforced tiethe proceedings for con-
tempt therefore are authorized
that courts may upholdupheld their own
authority as their duty requires it
is a proceeding thhattbattatthebe court mamay
take without motion of either party
upon ovidevidevidenceenbe that its orders are
disobeyed it is a power committed
to courts for their own protection
and whilst an order horcourtof court standstands
upon record and there
is a manifest unwillingunwillingnessflessiless to askash
the court to revoke it the court
cannot stand idly by and seoFCO its
judgmentsudgments disregarded and ignor-
ed

these conclusions aroarear manifestly
decisive of this case but suppose
they are not correcorrectdt and that the
court should examine into tilethe
validity of the allmonalimonyyordenorder itself
it iais claimed to have been impro-
perly

0
and wrongfullywrongfullk issued upon

what grounds iais it inequitable it
is not claimed either iain the answer
to the rulerulo or in the argument of
the counsel that the sum allowed
is unreasonably large orbr that the
defendant has not hadbad time to pay
it or that he is unable to pay it
but it is alleged that ttheI1 ib answer
of the defendant on thothe merits of
the casocase contained newllew mattenmatterin attenatter

which was not denied and not
being denied it was to be taken as
true except on the trial when it
was deemed to be controverted to
sustain this position the statute
and the opinion of chief justice
lowe heretofore delivered in this
case aroarc cited as authority and no
further authority was relied upon
except the decisions referred to in
chief justice loweslowers opinion

let us see whether the decisions
thus referred to and the statute sup-
port the position by do
fondantfendant the statute referred to
is sec 6365 ofor tilethe eracerabprpracticeac act and
reads as follows

seosec 65 every nethal
tion of the complaint when it is
verified ilotriotnot specificallyy controvert
ed by the answer hhallshall for thetho pairpur-
pose of the action be taken as true
the aallegation of new matter in the
aanswer alshallshaillaii on the trial be deemed
controvertradbyed by the adverse patty

the cases cited arear all cases of in-
junction granted withouttoilhouthoud notice

The first decision cited was bur-
nett vs Whiteaidesaldes 13 cal
the answerswerinin up
affirmative matter at least liotnot
such aaas was considered by thethie su-
preme court off california as affirm-
ative matter for the court
it presentspresents a naked case ofaof a claim

of ppropertyertrandand for damadamages0 made
and roisthisthi claim dedeniednedanandd no proof
of thatho claim and also but nisrisit is
elouenoughgh fotfor this case to hold that
aaas thetho entire equity of thothe bill is
denied in the answer and there is1

no I1 unc
should be dissolved and

why because the statute of call
forma allowed applications to diadla
solve injunctions wian issued maa
ou notice to be heardbeard upon thethetho
complaint fmcimeand thetha tiffiaffidavitdavitdavil on
which the injunction issued on
the one aldeaide and athothe affidavits
with or without the answer on
the other side and when the
defendant had nothing hutbut his
answer to show and that was
sworn to the supreme court of
that state said that he might useuso
that as an affidavit and then by
expressspiess wards of thehi statute the
plaintiff was authorized to use affi-
davits and notpot having produced any
of course brood
tninibejgerager vs johnsontohtob 444calcal
thiss beibetbeing the other case referred to
in support odtheof uhethe defenddefendantsantsauts posi-
tion 2 it is saidsald that i it waswaa held in
falkenburgfalkenborg vs lucy 35 calcai 52
and many other cases in this court
thatthai when a defendant moves on
the complaint and answer to dis
solsolventvenn idainjunctionthetho answer will
bd 1treated fanfar all the purposes of
the motion asanakana an affidavit and that
the plaintiff oilon the hearinbearin the
motion is entitled to reply to the
answer by affidavits and this is
simply because the statute of that
state saysbays that when the defend-
ant uses affidavits the plaintiff
may do likewise the answerfsrdrops its character of answer and
Is accepted as an affidavit and
plaintiffIs expressly by statute au-
thorizedzedwed to reply theretheretoto but such
is not the asocase in proceedings in
gegeneralueralheral but only in special caseseases
and lioiLonowherewhere is it allowed for aithe
plaintiff to r riaffidavits
except by exleilexpresseressiress provisions ofstatute our practice act embodies
tiietile ruling of tilethe california courts
infri our statute as to injunctions
without notice but no provision of
the kind exists in california or thisterritory asils general practice
but suppose the answer of thedethe de-
fendantfeilreildantdaut had admitted the facts of
the complaint upon which the in-
junction was asked andund then
sought to avoid it by new matter
andaud tilethe plaintiff had been proprohibit-
ed

mitwit
from replyingreply inc or filing countedcounter

affidavits wouldwoul coticoilcounselh effarfor a mo-
ment claim to have been
it seems impossible yet thefhebetho prin-
ciple involved there iiss the samosame ass
in the mattermatten benorebefore us

in the general practicepradtice thetho an-
swer isli not proof for thetha defendant
but simply a pleading blankman
vs vallejo 15 cal bs V 1

bosticnostic vs novedove 16 cal 6960 Asidede
from thothe statute itself then woyndwe landband
chilt the authorities offered tilethe de-
cisions of tho california courts do
nonsupportnot support the view taken by tiretho
defence then let us turn to the
statute itself thetiie section CZ65 refer-
red to and under that section it is
churned that the affirmative mat-
ters

mat-
teramattenamattensiniii wathe answer are to bba talktaiktakenen
as true except on thetho trial at
at which time it is deemed contro
averted

there areore evidently two mean
ingiinga to the word trial onoODO broad
andoneand one limited of counsecourse ir gene-
rally refers to the trial of i but
not always gronon tho trial 31 is tilethe
language ofor fhethe statute and what
docsdoca it in cauincanin elatdiat connection

in newyorkNew York in the case of war-
ner vs kennyrenny how pr R
it was decided that a judgment on
failure to answer was a trial within
the meaning of the code in a later
casocase in that state dodds vs cur-
ry 4 how pr R 14231123 it was deci-
ded that ifir the plaintiff rallsjails to ap
pear ouon the calling of the cause
and the complaint Iss dismissed it
is virtually a trial van Sant
saysmys thattha although decided infri one
case in that stateblate thalthat argument on
demurrer was not a trial oran issue
yet tho majority of thetile cases seem-
ed to regard t in a e 11 t 1lightli
1I1 van sanban t ososPSpi oS

the supreme court ofot ounour neigh-
boring territory of idahoidabo proceed-
ing under a prr aclact similarliarilar to our
own says that at common law
by a trialtriai wasWas generally understoodund easto od
thetho examinationii of issues of fact
but under the code this definition
has been extended fco as to include
the determinede 1 ia of rawjaw
as wellweil I1in1 that case tilthetho ques-
tion was to whether exexceptions
could ever bobe taken where judg-
ment was rendered without a trial
of issues of fact the statue requir-
ing exceptions

i
to be taken upon the

ariazrial justj as 0u rutah statustatuteto doesdocs
and thetho court saygay that whenever
ahausea cause iaIs called to didispodisposebe 6of any
issue whether of law or faafad it is10
in contemplation of that sectsectionioniop
called jorbr trial so farfaratat least as to
require all rulings of thotild court
which it is desired to have review-
ed

i abed in a billbifi of exceptions 11 lam-
kin vs sterling 1 idaho

the supreme court otof california
speaking of0 thenhe word I1triaitrialtriai 11 baylisaya
that in or judgment thommthore isis auu
reason for believing that the word
asus used in a bensepense differing from thetho
definition universally given to it by
law writers viufva TOO examination
before a competent
ing to the lawjaw of thetho landoflaudorIaniaudofdor the
facts or lamlaw iutputlut inI1 n issue inlu a causeaccuse
forfon the purpose of determining such
issue 11 andersonandersen va renniejennie 311

cal the authorities thereforetherefore
bear out propositionthetho that on thothe
trial means something more thaithalai

i

the ninalfinal triaitrial of facts I1

bat let us look at thetho ccuen cz re-
ferred to aad the practice act geneigenerallyally
and sebeee irwhetherbether the interpretation 1putut
upon it by defendant Is reasonable

the found it necessaryneceskary 0too
asayeayay that the material allocations of the
complaint when not specifically contro
veried by thatho answer should for thepurposesaceice of the action be taken as true
had the legislature failed to say this
could thetha complaint be taken as true Is
it not by virtue of that flauseflanse nnaandnnathanthat
alone that the complaint is so treated asar
truetrae this conclusion belag correct it
would ilkelikelikewisewise be necessary for an ex-
press provision of A like nature respectingtyvrthirthe new matter in the answer before it

be considered as true for thet pur
josepfpose afpf the action except on thothe trialtriai 11

and it Is contended that trialwill here
means the final trial notwithstandingn

1

otwIthstanding
there Is no suchench affirmative express pro-
vision althoughAlthoueh itisit is necessary for this
express provision respecting the com-
plaint before its allegations can be accept-
ed as true yet it is claimed that thathe con-
clusion that the aMraffirmativemaUTe matter of theanswerusansanswer Is taken as true Is ararrivedlived at byliy
inference from the closing paragraphohofof
that section viz the allegation of new
matter in the answer shallbhail orueonueon tlethe triaitrial be
deemed controverted by the adverse par-
ty 11 this does not baysay on the final trialtriai
had it been BOro intended it likely would
haxehive leenbeen1 wn seF stated

As I1 have before stated the word
trial habas in the practice act two mean-

ings a broad one andund ait restricted one
one meaning the wholewhom the action
bothoboth flaw and fact and the other the trial
of the facts of the casccase if we say that in
this clausellclauciauseit Is used in its broadest term
there could bebenono doubt but that it in-
cluded the whole action nandaudnd the trialtriai of
all issues both of law addia fact but if
used in the mommore restrictrestrictedid sensepense it would
only embrace the final trial we do not
think that it makes any material daflerdiffer
enceeuce BO farlarar as this cause laIs concerned
whether wee consider it used in the one
sensebense ortheor the other as there Is
of the statute which requires the new
mattermatten to be taken a truoerne tindfind moneisdonelsnone Is
claimed to exist butcat at thelife samefame timefmc
we arearc inclineded to think that it refers to
thetile trial of includinginuink facts and
law thethie trial of the motion
wagwas a trial of facts arising in casecasc as
natthat is one brebribranchrich of thistills guifsulf it isetIs not
the final trial of facts bributt
one0 e ulurizrichtht haa to con-
clude that onou the tria jy refers to final
trial even ifit it refers tou a trial of thothe
facts the sensebenso of elalilaiI lailtall liereherc used
is certainly a trial of thetire action let us

then frommfroin the statute whether this is
a trial of the action or final trial
0off tthothehe facts in seesec 383 8 1itt satsbays that sacaaeac-
tions for the loilofoiJolhollowinglowing canoescauses shallshail bec
thodtried in the county inla w ilichfilch the subject
mmattertterooff tthelieaactionetiionlon 6or

1

K some part thereof
ts stunstuntedsituatedted 1 dogsdoes ththatat mat-
ter before andstud after the finallinal trial in the
causecauser to bobe disposed of elsewhere vcvve

also references to issuesissuer of law and
issues of fact andaud nnn iff up of lawlawelawshallball
tried by the court S c we find al
so thalthaitriaitrial by referee hhi which hebe is nnan
thorltheorizedzed to I1 bryanytry any orr nilall of the issues
in an action or prop caha whether ofor
fact or law seccc 111 aeoaso seesec ISS


