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MEMORIAL TO CONGRESS
ia i i

tu thecitcli president of thetha united
statesStAch 1 the sanatesenate and houbehouse of

of the united
states in congress assembled
having meadread the memorial of the

members of thetiie legal profession re-
siding in utah territory il ad-
dressed totor the congress of the uni
ted states and knowing thether same
to be in many respects untruthful
and unjust wronging aalikelikeI1 the
legislature of the territory and its
citizens we respectfully beg leave
to6 point out some of atits manifold
errors and misrepresentations and
liuiilisaily suggest to the president
to yoursour honorable bodies to the
honorable gentlemen who signed
thetile memorial and to the public
why is that the condition of
atall is exceptional from that of all

toriesI1 as statstatededbyby the
memoria lists and if possible trace
tiie I1murce from which the evils
flofI1OW

taothe statement and memorial
to Niwhichbich wowe have referred were not
preparedprepand as the language would
se indicate by the members
of of utah but only bybar a

them many of thosethere
who signed it never having read
or filyfuhs known thu naturenatum of the
s and a large portionOll of
tile vibaPW being wholly Ignoignorantmilt of
its v e

abwthat there are imperfections
and 0O iliin thetilo laws of
UUtahtalitail Territorytory is undoubtedlytramtremtrueildlidalidiid we know of no code
or maff 11 aich the sameime thintiling

withmith equal candorcandon and
truth be alleged a fact undoubted-
ly proved by the
amendments and now laws that
crowdcrow ailkoalike thetho statutes of
nhaihial state and general government
That there aroare greater omissions

imperfectionsI1 in thothe lawslaw or0utah than in thosethoc ofor other terri-
tories or that they have Decuoccurred I1

throughgli anyally design or want of at-
tention viion the part of tilethe legisla-
ture of utah as stated by thothe me
moriamorla lists is certainly untrue and
wowe most confidentlyconfide and respect-
fully submit the statutesstatuteitostoto investsinvest
katigatioleolp 1 1

kicvic finstfirst complaincomplai
of ionglong continued and hitherto
uncheckedked of legislative
power 1 allow us to inquire
withhafhat justicejustic this complaint

bo madeyhlade thothe gotgoigovernorarnor of
thisthE territory appolitappointedted by thothepresident of the united states pos-
sessesses extraordinarynary powers which
have beellbeen unknown to any other

the united states ex-
cept new INTnhimexicoexico since the time ofgeorgegeorgo IIIili

hehexhamhas the absolute veto
power hisills powers inili legisla-
tion are coextensive and coequalwith that of thothe legislature itself
savosave that lie cannot originate anallact every law that ifia 1macda 0d foforrthe people is enacted by and in thethotl1 c
name governor and mumuststreceive his sanction and signature
before itla10 valid ilorfor any burppurpose or
enrolled among thothe statutes sed

section two organic aekafpf tiletilo ter-
ritoryri

all thetho laws papassedtd by the
legislature mustbust receivereceive tilothe nap

of congress
congress can at any time annul

and dIdisapproveapprove any law or
municipal charter to a cocommonninion
mind unacquainted with the
legerdemain of memorials this
would seem a sufficient checkcheek on
the legislature

the memorialists hetyet forth
first from the beginningbeginning tile

legislature of utah has been
inimical and subversive of the
federal authority within the
territory

second that thetho territo-rialterritorial
legislature has resorted to
every device short of openopan
rebellion to deprive Governorthe and
judgesjudgen appointed by and represent-
ing thetile general government of all
power within thetile territory

to sustain these propositions and
as proof of thesethose wholesale asserasber

they refer to thetile statutes of
18551853 page 2909 laws of utahriswisthis statute it is claimed aatt
tempts to deprive the federal courts
of their authority and thetile memo
realistsrialists add it is too plain for ar-
gument

on examination 0of the statutes
referredre to wee find laws of 1855
page 299

section 1 that thetile district courts
shallball exercise original jurisdiction
both iruirk and criminal caseswhen
not otherwise provided for by law
they shall also have a general su-
pervisionpervasionpervisionvidon over all inferior courts
to prevent and correct abuses 11

section twenty nine probate
courtscourts have power to exercise ori-
ginal

orl-
iI1 jurisdiction both civil and

crlcricriminalmlnalnai and asis well at chancery
as atat common law when not pro-
hibited by legislative enactments
and theytiley shall be governed in aliallil
respects by the same rules and reg-
ulationsions as regards practice asaa tilethe
district courts

section thirty of the minesame actprornOPROVIDESVIDESvibes falteorFOK APPEALS FROM ziaala
DECREES OR DECISIONS OF THE PRO-
BATE COURT TO TILETHE DISTRICT
COURT

the memorialists claim lieseilese
sections seek to deprive the district
courts of some of the powers delega-
ted to them by the orgaorganicnicnie act and
to confer the jurisdiction on the
probate court

A more fair and correct construe
tion of evenever theetileo would
show thateliat it waswa only thotile
intent of ththe legislature to
confer upon tho probate courts
concurrent jurisdiction with the
ddistrictStriet courts inili civilelvil and
criminal mattersmattera of tiletilo territory
but if there is any doubt in regard
to tilethe construction of these
thistills doubtdouht is set at rest and made
ottootoo plain for argumenttytyby the
first section of chapter four page

providesprovidesalldesailaliailall courts of thetileterritory shallshail have common lawjaw
and equity jurisdiction0 uthat lidiidthat tilethe legislaturere did not in-
tend to taketakeawayjakeawayaway any ofthe powers
of thetile district couttcourt is further proved
and illustrated bythobytheby tiletilo fact that they
provided foran appeal iniu all casestoto the district court seosee sectionssectional
one and thirty of tilotile laws of 1855
pages 2909 andaudaudgoW under these seeec
tlonationa thetile power ofoatliethetho district court
over inferior courts iiIs alicio L abso-
lute

it is tidaplainin fronifrom tilethe examina-
tion of theseeseeso that thetile legi-
slature dladia not intend to deprive
the district court oforantany of its juris-
diction but that it did byby direct
legislation confer upon it a jurisdic-
tion in criminal cases in territorial
matters which in the opinion ofmany eminent lawyerslaik it did not
pospossessess by virtue ofoatliethothe provisionsfons
of tilethe organic act when we addadithat no attorney or court hasbas ever
sought in any way to fiufluquestionestion thetile
jurisdiction of the districtditrict court the
enormity ofoatlietho
on the part of thothe memoria lista inili
charging the legisLeglilegislaturelature with
treasonable intentions cancar be fully
appreciated

touching the complaint ofor the
i that the legislature

haahag conferred concommonlinon law chinchip
coryeory and criminal jurisdiction
Uuponon the probate court wo wish
to ailBilsubmitbulitbuilt tiletilo following apropo

first IMllad the legislatureure under
thothe organicor unieanle act a nightright to confer

this jurisdiction upon a probate
court

second if they had the right
to confer tilethe jurisdiction was it
wise and proper legislation

in csupport of the amimativetivo of tilethe
first proposition we would submit
that the source of legislativeleg1isiaislative ex-
ecutive and judicial authority in
the territories is iliin congress andcongress to enable the people of
this territory to haveve full krotec i

tion of life and property liashag given
to them a constitution or clicilcharterarter
through the organic act by which
the people are empowered to legis-
late upon nilall rightful subjects con-
sistent with the constitution of the
united states and said organic act

ivovvoweive think that the right of the leg-
islaturegislagislatureturp to determine
tion orthoof thothe probate courtscourt is 61clearlyparly
given by the organic actacty irdind as the
question has been much discussed
we will admit forforthetile sake of the ar-
gument that thetile organic act is not
clear oilon this subject

under these circumstances it
is a rule of construction known
to every lawyerlawser that the
intention of the legislature passing

law is to be ascertained and
must govern in construing the law
to determinecodetermine the intention of con-
gress it is pertinent to inquire for
what purpose does thetiie constitution
of the united states confer upon
congresscongreAs the lightright to prprovideovIdeaa gov
eminenterninentneut for the territories was it
because the government was to de-
rive any profit clearly
not as thetile government of the terr-
itoriesri Is an expense and not a
source of revenue to tiletiie general
government it could not bedforbe fornor
the sakemke of governing or in other
words for tilethe glory thereofbeof it was
not because the government wished
to deldeidepriveirive tiletiie citizens of selfseif govok
ernment it was undoubtedly for
the purpose of guarding7 the rights
of its citizens and to aid and assist
them in establishing0 a government
of their own

the district judges were not
sent to utah fforfonor the pur-
pose of depriving its citizens
of auy or privilegediiovIIo but
forthefor the purpose ofor aiding inin secur-
ing tilothoseo rights and privileges and
administering thetim lawslaws both of
congress and of
glagialature until thetilo territoryry shouldirelyelie able to establish1611ihil courtcourts of its
ownosvil iiiin the language of chief
justice clchae clclintonili ton vy eangel
brecht

thetho theory upon which timth vari-
ous governinen ti forfoil portions ofor the
territory of tile united states have
been ever been that
of leavingleevingtving to thetho nt all the
powers of selfhelf government conoit

supervi-
sion of national authority and with
certain fundamental principles eaeti

by congresscongi ess
tlethetietio legislature haslias given thetile

Lsupremacy to thetho and
supreme courts presidedpiesideddeddod over
by judges appointed by federal
authority andalid hasliae alsoaku iliademade
it their duty 10loto report to the
legislature all omissirslonsions discrep-
ancies or other evident
eions which fall under their observ-
ation from time to ame section
1lj judiciary act ofor 18051803 page 29

the several territories have taken
upon tho expense of
courts inili territorial business ac-
cording to theirthein respective abilities
by proper legislation all of them
establishing local tribunals all or
nearly allalt of them have conferred
jurisdiction upon thetile probatelobate
courts thetiie statutes ofor colorado
providedo aeeoeo pago bertion 27
ahatcvb t the1 probate court of the said
several courtlcounties shaushah havie concu-
rrentrent jurisdiction with the strictili
ourtcourt in all civil caseca ei at law and
in equity where the debt borsumor sum de-
manded shall not exceed 20092099

the organic metact of colorado ter
iaS precisely bifilar to our

olvil inin thetile matter of the
authority conferred upon thetile terr-
itorialritorial legislatureLedslature likeliko statutes
underandor annular orgorganicarlicatile aactsacta have

I1 been passed iovloylyallnilall thetile territoriesrietz
sincosince the of the gavern
ment and although congress hasbas
possessed the absolute authority to
annul all territorial lawit liasilas nev-
er

nev-
or manifested any disposition to in-
terfere vgitiletli tiia Z of thisthi clasa and
outoutsideade of thisthid terriserriterritory they have
rarely beenbeon questioned by benchbelich or
bar Is I1 I1 not under these circum

stances fair to tripp that itift was
the intentioniu of congrecongressi

ss to give to
the legislatures the right to egisagiblegis
late oilon this subject and that it haslias
alapprovedproved ofsuch legislation

suchhuehS indeed is the language of
chief justice chase inin the opinion
above referred to

it will not hebe disputed that if
thetile legislature of the territory
could extend thetile jurisdiction of
thetile probate court to the amount
of S 1 woewor that it may extend it to

10 or give it unlim-
ited jurisdictiondiction principled are notot
affected bbyamountsts and the rightright of
thothe legislaturelegislature havinhaving been estab-
lished it mayhilay connerconfer suchzeh juristicjurisdic i

tjantio n aans inill its judgment seems noces
sarySW norfor the best interests of tiietile
people

congress in definingdenn ning the powpoy
ersera of thetilo jjusticesustleels courts section
nine of thetile organic act liashas limited
their jurisdiction to crothe
sum demanded doesdoea not exceed

00 and prohibited them froni any
jurisdiction wherewhore the title or

land is in dispute
in tilethe same connection andalid

in the same section I1iftittt provides
that the jurisdiction of ththeID prapro-
bate court shall bobe as limited
bby law this section shows2thatat tiletiie mind of couconcongress was espe-
ciallycouilly directeddireacted to the jurisdiction ofaf
the different courts and the fact
that it limited thetilo legislature in
their power to conferjurisdictionj on
thetho justices courts andaid did not lim-
it

lim-
ittittthee power of conferring jurisdic-
tion oilon the probate countcourt I1showsshaws
conclusively that theytiley did not in-
tend so to limit it the act says the
jurisdiction ofthe probate courcourt hallshall
bemsbowsbe as limit d Vby law 15 what law
aa limited byby afiethe lawidis of congress
ryolyonoiro therothere is no lawjaw of congress on
tilthat11at 8subjectubleat by thetile law of ver-
mont 0orr massachusetts blosto betitbutnut it
undoubtedly intended that the law
determining the jurisdiction of thetile
court should be passed byb the territ-
orial legislature
it is contended that teoteethothe iiamaenainenarue
probate courtrcourty ofor wkitselfif limits and

defines it duties audand juris-
diction if the term probate court
is so0 o weliwell understood why is it
necessary for thisbis territory or
any other state or territory to
paspass jaws regulating and dealudenninglillthetile powers of cucut court allAH ththat
it would be necessary for thetile lelegis-
lature

q is
to do would bobe simply to

providerprovideforfor tilethe election of a
judge and thetile court springs intofuto
existence atallat allail points ex-
actlyact IV capCJcapadapaaliealfeaajie t I1 i its terms regu-
larlylarj appointedpointedal and fully prepared
to administer upon the estate orthoof thetho
deceadoccadeceasedsed

ifthellelie terinterm probate courtcourt
never had any suehsuch narrow
vaneevance under any code of laws in tilethe
united states kino such court as
thetile probate court is known to thothe
common lawjaw ifit has always been
a creature of statute wiwithalth such au-
thority aaas the lemiLeeilegislatureslature of itsita
respective locality lashas seen fit to
confer apoi it ploprobatePiobate court inili
illinois means a court that jiaslias julis

oin all criminal hiattematterars be-
low

be-
loi the gradejrade of felony and in
civileini matters to thetile extent of
and the partition and saiebale of real
estate

probate court in colorado
territory means a court that liashas
jurisdiction in criminal inmattensmatters
and a common
dictiondi1 tion where thetho anioanloamountlinttint does not
exceed twotio collais

awo
1probateProirrobatubalu court hiin nevadacevada

meanseau a district court that liashaseanunlimitedliml jurisdiction 1in all things
probateaprobatoprobatebato court illin wyoming

territory means a court of lim-
ited jun diction in criminal andardand
civil matters and so wowe shaushan find
the term hashass a signification
intin everyevela statestafe and territory

innInain a name had con-
gress established a court herebere and
called it thetile altait lake court ititt
might with equal propriety be aiguigin
ed that oilon account of its name it
hadbad no other than maritime junisjuris
diction over the waters ofsalt lake

hayinghaving shown that Congcongressgre as hasha
ggivengisen1irontoto the legislature thetiie right illin
relation to thetile jurisdiction of the
probate court wowe nownov address our-
selves to the second proposition
wasswarf it wise and proper for thetile legi-
slature to conferaifer common jawlaw
and equito jurisdictionn onou the pro
bato tcourt

thetho territory of utahruthh extends
three hundred and sixty miles north
and south and two hundred and
sixty four miles east and westwet and
now contains a population equal to
that of any other two territories ofaf
the united states its inhabitants
are fettiettsettledfettledled mostly in towns and vil-
lagesages

for this territory and populationcongress has provided three
courts

finfirfirstit districtdi court heibieldheldakheldatatprovo
second district court hold at

beaver
third district courtheidI1held hf

I1

ka
Vtit

lake city
of these courts the hifirsthistst ttwoW0

mentioned hold one term a year
and the lastlist mentioned two
terms a year tiletiie time durmduring1

which the first and second didistrict
courts have been in session up to
within ththethoe last two years will riot
average two days in each teahyear and
thethererebashas been a yearear or mereat a
time when no district court liwahas
been heldhold outside of saltgait lake citcity
timthe district court iliin SaItsaltSpithit lake cityacts
is in session but a small portion of thefile
timetune

of the judges appointed to thetile
first andaud second districts some
have never seen tilethe place appoint-
ed for holding their churcourtsta and
none of them have resided in their
districts until very recently unless
an occasional visit can be calledcalled a
residence consequentlyantly any ap-
plicationpileation for judicial interference
either in criminal common law aror
chancery jurisdiction lias been
wholly impracticable

but supposing these courts hadliao
been in regular session st george
a city of two thothousandlisand 2000 lahainhab-
itants possessing largeI1

agricultural
and manufacturing interests j situbitu
abed in the southern portion of thetilo
territory in the second judicial dis
brict and one hundhundredreetrett and twenty
miles from beavorbeaver where the courtboua
is held thetile facilities for travelingtravel hig
would eliellenableabloabio a elticiticitizenzedzen bfbs S
george to arrive atfat hewfewheaverbeaverer in about
three days

would it not under thesethose
circumstances bobe highly in-
convenient for him to transact aufany
businbusinessess in the district court A
citizen of boston can travel to
chieaChicachicagoglo quickerquicken cheaper indand
amro comfortably than a citizen of
st george aucan travel from jilk bbomehomeome
to beaver yet wo tbthatat
the citizen of bohton would con-
sider it somsomethingthing of a hardship
should lieho bube obliged to transact all
illsliia business at chicagQi and hebe
would not bobe considered unrealunreasonbu
able should helie ask for somo local
tribunal other towns in the terr-
itory arearc similarly situated to that
of stat george and without local1961
courts of some kind they are
wholly without protection by ju-
dicial authorityallail hority illin property or

under ilesethew circumstanceSi can
it be bailsaid that thothe legislature of
utah actedticked unwisely iliin conferring
jurisdictionj on the probate courts

wouldbouli they not have fallen
far shorb 0of their duty had
they neglected to throw
around mirkneir ettle
montsments so widely separatedepa rated such
protprotectionpetion aaas thetho probate courts
havehavo afforded it is saidscald by your
memorialists thethy 1

41 tsuio
haslias neglectedneg forfal
twenty one years to paspass a
wholesome goneragenera I1 sysystemten of
laws necessary to thetine welfare of kt

civilized community
it hlablaia a well known fact ththat prior ttop

tilethe construction of railroads inili this
territory jhothe people of utahatall were
almost exclusively engaged in agri
cultural and pastoral pursuitslitslite
avith simple habitsbabits and but
small propropertyerty a people thus
cded neededheeded but few and
which the legislature from timotetimotW6
time as theirthein wants anatud daesl
tiesliea demanded enacted and when
the political econoconeconomymy ofof the coun
try became so charichallchangedged by tilothe
broilgrowinging mining commercial rallrail
load and other incident
thereto as foto requirenevii0 additional
legislation the people were inotnot
slow to demanddonland it and the legisla-
ture has responded most willingly
and promptly by proper and wise
legislation as an exexaminationimitationimInation of
the valuable and well arranged
codocode of laws passed febfebruaryrpary 11
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