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But that olyssmy in the Tecrriteries of the |solve the corporation?  Have | At Teastno court of justica jn this ecountry [ Every manhas a right to claim it, and
DOEs NOT HEFE . nited States and other places.’! This [the parties who have acquired | wonld Lo warranted in assuming that the | the defcudemts hers claim it now, and
Os NOT REFER TO BPECIAL CON- | gucond seciion declares in effect taat|a franchise neder that corporation no | Power i6 violale and disregard them—a | protest against this exerclse of arbi-
TRACTS the ordinauce creating this corpora- power 5o repugnant to the common prine. | trary power by

roade; by the Territorial Teptslature
under, its power to exercise geuernl
leglalation, 10 which they have vested
lo dertatn peYsons franchises to be
nsed.;and to acquire aod bold resl
rroqen{; and also to make such regu-
atioue in the ‘conduct of the Church
incorporated as arecousistent with the
right to worship God according to the
dictates of conrcience. .

i1 was npever [ptended thst, under
such o contract, so made, by which
piopetiy might ba acquired from year
to year and from day to day, the Cou-
gressOf the United States, st the end
of thirty yearz, after such 4 coniract
bad been mude by the ‘Territorial Leg-
islature of Utzah, counld, by au act of
spolintipn unequiled in the history of
legislution in this country, undertake
1o takeawsy from persons wy whom
that property bard been acquired,
svery purticle of [t by a mere declaru-
tiou that they disapproved the passuge
of that sct,  Would it be falr—apd
theae things must enter into the con-
sideratiou of the question of coansti-
tetionul law as well &8 any other law—
to do oy such thiag?

1 sayit was never intende d by an
such regervation on_the part ol the
Congress ‘ol the Unlited States, in
granting to the Territorial Legislutures
the power to legislate upon sll right-
1ol  gubjects of lerislation, to
tak: away this franchise, destroy
this cootruct, and to distritnte the
Broperty just us the Coogress of toe

slled Brates may direct—not os a
court' el equity may tfind, sithouzn
there {s sueh laneuage as that in the
sct: but they vuderiake to coustitnte
a tribunal, not to excercise 1ts owu
powers a8 to whether there has been a
dirsolution of the corporation, but
they declare shere that therc i3 uoor-
poratiGn dissolved, They say io effect
10 thig court: Yoo musttake charge
of the property belongzing to the cor-
poration, You must set apart certuin

ortigus ol it for cemeteries, buildings
or religious worship, parsbosase, ec.,
and*ttren Yoo wugt aistribute the bal-
ance as you thiok best."*

ld(; not wish to detmin the court
upon'iny of these quesjions, 1f I am
Rl"olix It {s becanse I.cannot avoid It.

e claim thal the Congress of the
Unlied States

HAD NO AUTHORITY

to pasa the actof July 1at, 1862, They
Lad, by stipulation between the Terri-
tortal-Seglsleture of Utab,representing
the goveromeut ot toe Uzited Stutes us
heir upents ju thls matter of legisia
tiog, aud tnls corporation,mude 4 con-
tract by which the corpotativa mizht
siquire uny alaouut of properly io the
‘Territory,provided it be acquired with-
{n Lhe provisions of the charter graoted
10 it. By the Act of July 1st, 1c62,
Congress declared in effect that nev-
wribeless this right shonld be limiteg
and restricted us to the” amount the’
corporsilon might acquire. I say that
this af't 15 o viojatlou of the contraet
w0d §p conflict with the Constrtution
vl the Unjted States,

But itiyour honors please. I take an-
other step; L suy that the Act of 1562
passed, by the Congress of wne United
Btates, recognizes tie exlsience uud
validity ol that cootract, and the
charter of tue corporation of toc
Church of Jesus Chrtst of Latter-day
Sulats. DBy the Act ©f 1862 the Con-
gress of the Unlted States not only did
bnot disapprove but aspproved this
charter, with certain exceptian in re-
gard to the construction of the powers
coataiued in one of the rectious of that
cuarter., This Act of 1862 can huve un
other ineaning. Isuy thatthe Act of
1842 disapproved of no provision con-
talued in the original charter ot incor-
poration of the Cnureh of Jesus Christ
?l Latter-day Saints except that. That
]

A FAIR CONSTRUCTION

of this act, and [ will read it to your
honors for the purpose of showing ex-
actly what it means:

Bre. 2 And be it further ebogted, That
the followiny ordinance of 1the provision:l
governiient of the State of Leserel, so
culted, nume!y: *Anordinance ihcorporiut-
ing the Church of Jesuea Christ of lalier-
day saints,” passed Febrnary cight, In the
Far elﬁhtecn bondred aud Nfty-one, and
ndopicd, re-enncled, and made vahd by the

overnor and Leglslalive Assennbly of the
E‘errlmry of Utah by an act presed Jnou-
ary nineteen, inthe' year eighteen bundred
and ffty-fve, ontitled “*An act in relatieu
to the cothpilnlion nnd revision of tho Jaws
snd resotutions m force in Utah Terrlwory,
their publication aod distributon—

Your honors will see that the firat
part of that sectjon refers solely to
this corporation, but tpen it govs on
to sey ¢

And allother acts and patts of acts here-
totore passed by the Leguslntive Assembily

ot the Territory of Utab, whick estabbsh,
support, marlxio, shield or comuicapnce

olygnmy, be, and the pame here-
-y~ ure, disapproved snd annullod.
Provided—

Now we all know what the object of
a proviso Is—that It 15 1o quality or
make more certaln the deciarations
which have gooe belore; Provided—

That this act shall be s0 Jlimited
and construed ne not to affect orinterfove
with tbe right of property legully acquired
under the ordlnanca herctofore menlioned,
nor with the right “1e worship God accord-
ing the dictuies of conseienceo,” bul ounly
Lo aghul 211 acts nnd laws whith eslahhal,
muintain, protect, or countenance the prae-
tice-of polygamy, evasively called spanitual

arriage, howuver disgulsed by legal or ee-
{;eahnum solemuitice, sacramenis, cere-
wonies,consocralions.or othor coutrivinces.

Now recollect, il your honors please,
thut the ticle of this actis: *An Act
to punish aud preyent the practice of

tion of the Chfirech of Jesus Christ of
Latier-day Saiots I8 isapproved in so
larasit shall waintaln o shield or
countenance the practice of polygnmy:
thut that part of the corpuration o
disapproved and nuaulled,

So that your honors will perceive
that the proviso carries out the pur-
pose declared fo the preamble to the
act, and declares that the act shall ne
50 coastried a8 ot to interfere with
the right of property acquired nnder
the erdinauce—unor with the rlgzht o
*worship God accordiog to the die-
tates ol cousclence’—which is the
very [apguage uaed iu the third section
of the ordivauce or ect of jucorpora-
tico—but OXLY to s&poul all sacts and
lawe which establiso, maintajn apd
protect polygauly, sothat this provise
or qualitleatioun ot the tirst part of the
sccilion, preserves therizht to prop-
erty zcquired upder the ordinauvce,
pruserves the right to '*worship Gog
uccording Lo tyc dictites of
scicnce' as declured in the ordinance,
and ouly "annuls all scts which coun
tepance polygamy. This then s eo
allirmance, alinost tn werms, of all the
olher provisions ol the urdinance—
and an approvul ol its validity.

‘i'he 1alr constructien of this act is
that so much of uwbe territorial law,
with the ordiuauce, which crested this
corporation, as undertakes to coun-
tenance, protect und malntain the
practice of polygany 1s

DISAPPROVED AND ANNULLED,

and thatisall. Now, the Coagressof |
the Uoited States, or any other legis-
lative body, takes up an act which aas
beun passed by a previous Congress
uod repedls a certaln sSection 01 1hat
agk. Ualy one section of ihat z2ct is
repealed. What becomes of the bal-
apce? What becomes of the balzoce
of the act? Isitapproved or is it dis-
approved? - What does 1t mean by dia-
approving one of the sections of the
act, or one of the provisjuds of the

rigznt to appear beforo a court ol jus
tice and huve that couort determino,
weeordisg to well esteblished rules of
law, whether there has becn any dis-
solution of that corporation—wuether
there ey heen noy mis-nser or non-
user ol its franchiise? Or whether the
ict of repeal tpassed by the legislative
department of the government does in
lact dissolve that corporatino? Are
not these jodicial questlons upon
whbich the parties bave a right to be
heard in'a court of justice?

f “But no,’* save the Coregress of the
United States, "*se act as s court.nnd
will dissolve this corporntion., Not
only thak, but we will direct, as a
eourt of chancery, how it sball be
wound up.” Toey say: “You must
take part ol It nad give it back to cer-
tuin parties to be held for Church
purposes; we will take the balasce of
it and ley this court determine what
19 Lo be dopoe with it Now, whal
ought to be done? Where demes it go?

con- | 11 it be property given for charjtable

purposes, [ take it that the claim of
ihe origina! donors- js lest lorever.
They bave oo right to it hecuuge it
wag d gitt. Is the governnment of the
United States eutitjed to it? Wuy, do
they propose to cowme in andf take this
property, and divide it amopest the
people of the Territory of Ulah,
AONESt those who bave (subacribesd
aed those who have pot subscribed,
Just asd they wmay think proper? ‘Thisis
ihe qoestlon presented bere.

Now, if your honors please, in the
lignt of thuse facts, wish to read
some extrecis bearing upos  these
queations, from 1he Jectsions rendered
by the Supreme Court of the Unitea
Stales, | will ficst call your attention
te thu rnge ¢of Terret v. Taylor, 9
Cranch, bi.

Al the time of the Ruvdlutlon, the

EPISCOPAL CHUNXCH Q¥ VIRGINIA

was cotltled ¢ receive cadowments of
luptl for church purposes, aud the
mipisier of the parish held the utle &8s

nct, and saying pothing about the bal-
apce? lIoes |6 Dot mean 1o say, io the
language of common, seuse, abd ac-
cocding to all rules of lezal interpreta-
iion, that the bulunes of the act shall
siand? Why, eertaluly. Most au
quéstionably it does.

Lut tbey go further than that. ‘They
provide thut nothing coutained iv this
act shall affect the rigbts of property |
scyuired noder that ordinance, nor the
rigat to werabip God according to the
provisioss of that third section, whico
reaity Is the power granted 10 toe cot-
poration to meke regalations for the
manageneut of the Chuarch.

‘The corporation crested by the Act
o 185 contibued io cxistence uncil
1882, What else can he supposed tuan
that by the provisions of the third
sectiou of this uct limiticg the amoant
of real praperty which mizht be Leld
by tbis class of corpopsitions — the
Cougress of the United¥tates bad in
view that the corporatiou coutioued
ju existeoce, when it =ajd toai the
property acguired, azd the vested
righis arquired, could not be dix-
turbed? Vested in whom? Why, vested
in this corporation. Tnis liviog ex-
isting corporution. I say that no mao
can tuke this act and read it from be-
ginning to end, and 2ot come to the
cunclusion that thls act is simplya
disapprova] of so much of the provis-
ions of the charter as countenances
polygamy and a declaratlon that no
corporation of this kicd should there-
after acquire or hold more thun ffty
thousand dollars' worth of real estate,
leaving

IN ITS FULL FORCE

the balance of theact,untouched by Lhe
legisiation of Congress, not disapprov-
ed by the Congress of the United States;
lenving, accordiug totherulesof con-
struction tbe balance of the act ereat-
Ing this corporution to stand as a valid
act. It §= pot ounly not a disapproval,
Lot it is en averment, that tha act cre-
atlne this corporation, with these two
single exceptions, should remain valid.
If that be so thowo what right, under
the power of disspprovul has the Con
gress of tbe United States now to de-
clare that thiscorpuration 18 dissolved?
[ suy they have no right. Irrespective
ef this approval on the part of the
Coapress of the United States, they
had no such r ght; bul wiith thatap-

rovul, which 1 say was given by the
‘ougress of tbe United, States to this
act tn 1862—accordive to a fair con-
struction of It, 1t remainsa corporate
franchlse, vested with all the privi-
leges tbiat belopged to it when it was
tirst created, with the po wer to acquires
aud hold real estate and persona!
property without limit; with the rigbt
to wanage its church affalrs—vested
with all these frupehises, sod stripped
only of the supposed pcwer which
it ‘claimed to bnve been vested
with, namely, to malotain and protect
polyguimy. &

S0 fur as the corporation is cen-
cerped, it remains as a valld corpora-
Uogn, vested with all the franchise
given when this coatract was ilrat
made in 1851, and conlrmed iu 1835,
What right then has the Coucress of
the Unjted Siates, by simple declara-

4 Bole corporalion with power of
trangmwission to his soccessors, aud
the church waidens were 4 body cor

potate, with power of guerdiapship
over the personul properiy. The
church thus held 2 laree amouert of
lznd at the thme of the Ravolutjon,
which was coutirmed! to them oy stat-
uteof the legisiature, nud the sct of
1784 made the mialster and vesiry a,
corperation by the pame of the Prot-
estaut Lpiscopal Church,

All those sTtututes down to 1758 werc
by s.atule in 1798 repesled a9 iuconsis-
tent with the principles of the state
constitution and of religlous freedoin,
and by statute of 1801 the lewislature
u8seried the right to all the property of
ithe Episcopal churches in sl the
parishus of the state, and directed the
overseers of the poor ie each parish to
s¢ll the sume and appropriste the pro-
ceeds to the use of tbhe poor of tne
parlsh.

Mr, Justice Story, In delivering the
oplnion of the court suys:

The property was in fact and jin Iaw gon-
erully purzhastd by the parichioners or ac-
quired Ly 1he benclaclvans of pjons denors.
The Litle therdto wos indefeneibly vested 1o
ihe churclics or ruther in thetr legal agents.
It wng nul in the power ol 1he crown to
seize or usumeigﬁnur of the Pariiament it-
sull to deslroy the grunig, unless by the
exorcieg ol & power the wost arbitrary, ap-
pressive and unjust. LI e state
sucpeeded only 1o the riglite of the ¢rown,
nnd wo may ndd, with many a flower of pre-
roguative stvwek fromn ite hoands. Tha di.
wigion of an ompire creates no forfeinre of
previoUsly existing righis. * *  ‘The
statute of 1776 opurated 48 a new grant and
conlirmution Lhureal Lo the churech, undif
the Jegislature possessed the amihority o
makd suen a gravt and condiastion, {§ 1s
very clear to our minds that it vested au
indefensthle and irrevocable nte.

Wa have ne knowledge of any anthority
or prineiple thit could support the doetrive
that i legisiative grant

15 REYOCADLE

in it8 own uature and held only duranfe
bene plucito,

Judge Storey govs on to say:

A privatecorporation created by tho legls.
ialule 1wy lose 113 franchiscs Uy misuse or n
nonuse of thém; and wuny po résumed by
the goveriment by a judicial jwgmaoent,
upon a guo trarrarto to wecertaiu and en-
force the forfeltura. * *  But that
the legmsinture can repenl statules croating
privite corporations vr conflrming to Lhemn
property alrendy ucquired under ihe funi
of previous laws, and by such re;imal can
vest Lhe property of sunch corporations ex-
clusively im tho stawe,or dispose of the same
to such purposes As they miy please with-
out iho consent or defanlt of 1he corpor.
utors, we are not preparudio adwmit; and
wo think oursclves standing upon the prin-
ciples of naturrl juerice, upon tho funda-
mentzl Inws of every frea governmaont
npon the spirtt and lobler of Lhia Constite-
tion of the Uniled Stittes and vpon’the de-
cisions of most respectable judicial irl-
bonails in resisling such i doetrine.

The subseguent case of Wilkerson
vs. Leland et al., 2 Peters 637,conlirma
the dectrine laid down in 9 Cranch
supra. kt was cleiried that theo Legls-
lature of Rhode [slnnd could by a leg-
islative act coniirm & sale by an execu-
lion in another state, onder the vxor.
bitznt powers of legislatiou glven by
the charter of Charles ILswhich was its
coostitution. ‘fhe court suys:

“Even if such nulﬂorlt_\' could bo deemed

tion, to deciare 1that this corporation
vias dissolved? Itis uot satistied with
disapproving the passagc of the aci,
buot it goes on to declars that the cor-
poration is dissolved. This is

A POWER NEYENR BEFORE CLAIMED

by any legtslatlve body 1o this or fany
other iree country. It may be, for the
purposes of this argumwent, admitied

that Congress hbad the power to
repeal  that law. Does jt follow
thut it bad Lhe power to

to huve becn confided by the eharlor to 1he
general asgembily of RRhode lstand, ns sn ex-
erc¢ine ol lrapscaendental sovercignity be-
fore the Revolulion, it anyn senrcely be im-
ngined that that greac event conld bave left

4 the peaple cf Lthat state rubjecied to its un-

 controlied and arbitrary cxcreiso.  Taat
governnieutl can scareely be decined to be
freg, where the rights ot prn?crl}' are lefL
solely depeudent upon the wifl of 'a leyisla-
tive body wilhout any restrajnd. -
The rights of

PERSONAL LIBRERTY

i3~ | aud vrivale praperty sbould L held sacred, | privilege,

ples of justice and-civil liberty—lurked un-
der any geocrul grant of legislative au-
Lhorivy, or ought to be mplied from any
general expressions of the will of the peo-
ple. * * A grant or title {o laod once
made by the legislature to any persou or
corporation 18 irreveealle, *° * = W
know of no ¢ase iy which a legwislative net
to [ransfer the property of A to B without
his consent. bis cver been beld o constiinn
tlona! exercise of legislative power, in any
stute in the Unon.”

In the case of the West River Bridge
Company v. Dix, 6 Howard 534, tne
court suys: -

G

A franchise 13 property and nothing more;
it is ineorporeal property, and is 8o detined
by Justice Biackstone. W K
It Is its eharacter of property which am.
baris to It jts valne, ete.

In the Penasylvania College cases, 13
Wallaee, 212, the court says:

Corporate franchizes granted 1o private
corporntjons. it duly accepted bf the corpor-
ators, parinke of the notnre of legalestates,
ug the grgnt under such circuinatances e
comes i tontraet within Lthe proteetion of
that ciouse of the Constitution wilneh nr.
duins that no tatg sha!) pasa uny law jm-
pairing the obligation {of contracta, Chur-
ters of, private corporatious are regarded
as

EXECUTED CONTRACTB

hetwween the government and tho corpora-
tors, and the rule is well settled thut the
legialature cannot repeal,impawr or alier
suech & charlor, against the consent, or
withiout tha deraule of the corporation jud:
clally ascortuined and deelured.

Lo the Sinking Fund casce, 99 U. 8.,
il the conrt saya:

The United Sintes cannot any more than
x eLute futerferd with prlvalo fights, exeept
-for iegitimede governmental purposes, They
ara not inetuded witlun the constitntional
probibition, whigh prevewts stutes from
pussing tawa frupairing the obligation of
contracts. but equally with the states ihey
are prohiblted {rom ‘depriving persons or
corporations of property witbout duo Jpro
eess of Jaw,

You wlll perceive, your honors,. that
the expression, '*without due process
of law'" {g uped, Apd let me say that
there is o world of meéening in that
dectarstlon. According to our theory
of vovernment the legisluture dees not
possess judiclal powers. Qur govern-
tnent is divided into three separato snd
distinct departments, nu one of which
trespasses npon the powers or righte,
or exereciges the powers or rights, be-
longioeto either of the others. 'I'he
judges cannot make iaws; the legisla
tures cannot rander judgments. They
have each differeut spheres of aciivn
and of operalion. Alfer the luw has
been passed by the legialature, the
judpes have the risht, after soleinn de-
liberatiou, und atter baving heacd the
pirties interestud. o  determine
whether that be s velid law or uot.
But the legislative departmenta of the
rovernment cannot deprive « man or
person of properiy without due pro-
ceas of law, nor can they undertzke to

dissolve the corporation and de-
stroy rights which Luve been vested by a
solemn contract inthese parties. It has
been well sald that 1n this country we
bave two kinds of law—omne which
changes and one which does non
chunge. One consists of the agls of
the lexislatures, which may be chifiged,
amended or repeajed from time tu
thore, 48 the cexigencies of the puoblic
or the needs of Individnals require.
Apother Inw which does not chunge
with the jaw ol the land, 18 thut no
!1!:!'30!1 shall be deprived of rights,
iberty or property, without dne pro-
cess of law, “That means,” says the
Supreine Court of the Upited Stutes,
‘the same uhiog 23 the expression *the
law of the Jand' a3 used 1n Mugna
Charta.”

THAT LAY IS IMMUTABLE

CHANGELESS.
It 1s urcesanry for the preservation of
bumean rights and honman property. It
gives authority to leglslatures and
jurisdiction to courts. It stands sco-
ticel nt al] times over the rights o! tn-
dividuals agalnst the encroachments

AND

f  arbitrary power. At c¢very
period in tbe history of every
[ {ree peopls the *“law of the land? can
he invoked by any citizen in the com-
munity ugninst all whe citlzens of the
community—as well &5 against legials
tors. Itsays that when uny oneat-
tempis to deprive you or me ofour
property, or of our” liberty, or of ear
lives, we have a rigbt to be heard; wa
have a right to be tried by due
process of law.
thet cver was arraigned Sefore a bar
of public Justice has that right.

It is true that tie mob, the populsce
if you plegae to brlng it down tothe
most ultra point, ey take & mau out
and bang bim withont any trial; in
that they exercise the Jume power that
is exercised by the prizzly dear of the
mountuing when he seizes ovpon hila
PIEY; NO IMOTE, O Tesy, no Olier nor
greater snihority. f{t 1= simply the ex-
creise of arbitrary power. Bt when
the Conatitution of the [United States,
the Conatitutiou of tbe several siutes,
deciare that me mnan, Lhat Do person
|shall be deprivere of life, liberty or

property without ¢<lue processof law, it
» 4 protest syainst the exerclse ol ar-
hitrary pawer; it is s deslnration ic
sehall of cvery irgividunl in tbe com-
munity, whoever ha mey be, and what-
aver his condition. Taat i the doc-
triue of American liberty. [t was
brought a¢ross tiey ocean, butisjaid
down ay the found tton of our repub-
licen system, and - wither thelCongress
of the Unfterl Sta ed nor the legisin-
| tures of the states, nor the executive
nor any officer of :he law, nor ihe peo+
ple themselves, b:yve x right aczording
to ihal cleclurs.lon, to deny ‘thls
Every .pun s optitled to it.

The tneanest criminal |

AN ACT OF SPOLIATION

unknown inthe history of the leglsla-
tios of this country. It undertazes
to deprive a jarge class of citizen: of
their property. Are they American

citizens? It Is not dealed. Bvery
Amefican citizen within the
broed domwie 0of thesz repab;

lican states staods upou the ramu
fouting. Heis ectitled to the game
sacred principles of coostitotionul
liberty which fie 2t the basis of our
inatitutiona. Iiis becnuse he bas that
right; it {2 becaase of Lhe existence of
that «Joctrine, that 8o mauy men from
the varlous countries of the eurth are
coming bere to lve, to’breathe aud to
have thelr b ipz as freemen.

I deetu it unpecessary, i your hon-
ora please. to refer lartber o the var-
fous authorities which [ have cited
here. Feeble as [ am, 4t lenst so lar
as my breeth i3 concerned, [ wouid
still, it 1 thouglit it necesaury, procestl
further {u the argument of this ques-
tion. Bot [ think have prescotod
the questions upon which we proposc
to stend i this cuse, upon which -wa
propose to stand on the dewurrer
which has heen flled, and to tuke the
judegment of tbis tribuusel, and if it be
arainst ug, then to juvoke the judg-
ment of the birhest tribunal jo the
land.

SENATOIL McDONALD:

the Iteceivur In this case in subinitted
on the recard  amd  on  the
agreement of facts submitted by the
parties. These {furnish sll the law and
| a1l the facts that can be properly con-
{ sidered by 1his coyrt on this motion.
There isno roomw, i your borors plesse,
tor padsing beyond this. There can be
no appesl lnade to this coutt outside of
that recagd. Bur the luw arising upon
the state of the record now vefere the
court, in conuection with the agree-
mecut of the parties 8 to the f4cis ie-
Jutlugz to the property, are wiat is un-
der consideralion. Therefore, youe
honors, there was 10 roowm for thal
wppeal from Iy youpy and eloguent
‘riend from Colorads, who has =0
ably sustlajued the IMstrics Attorney
in the preseutation of this cuse, and
ifiere can be uo purpose in jt exceptto
incite sowe prejudice ontside of tha
questious here nvolved; and it woold
ya acarcely permissible 1u ap argument
sefore a jury. Your honora will
ierciere not expect mo to foilosw hlin
o that part of bis urgument, but to
cobllue wysel! Lo b Tecond whicn
this coort must pass upen. The ficst
and most imworiant guesiion it the
caso 15 Lo determind what the law is
that mast govern tue decision of this
court.

case thut sonie time prive to 1850 the
provisional goverament of this Terrl-
tory, called ' Desered,” pussed un or-
{inanes of incerporation, which ordi-
napee wid recognized by the Brst Loeg-
islative Arscmbly thet orgunized uuder
she Territorial goveroment, nud wius
atifed and validsted, in the lap-
ruzre of the act of Congress ol

862, hy the ‘Territorinl act of
1835, a‘hc bill filed §n this cuse
hrines in view before the court the

valility, and the iorce, and the effect
of two T
ACTS OF CONGRESS,
relating to that corporaiion, the first
pussed on the fitst day of July, 1863,
and the last taking effect on the third
| dav of March, 1855,
Now, the poiuls 80 ably presented by
my colleagune in bis srgument up-
{ ou the law question in tois cdse, ux Lo
the power of Congresa over this sub-
ject could not, perbaps, be streogth-
voed by anything I mighe say, and yet
in the course of my argnment 1 find it
DECESELTY 1O 801ne exienl to Ieview
this proposition. and first, what
power has Congress over the subjeed
of mukiog laws for & Territory of the
Upiterd States? Thbere iz no seclion iu
the Constitution of the Upited Stutes
that direcily copfers that power; ul-
though sectlon three, of article four,
i8 frequeuntly rcterred Lo, sometimes tu
the courts nore viled io voiliical dis-
(ussiuns.n!bm‘lng something to do with
this . question.  No court has ever
grounded the awthority tu Congress
upoun that section. That scction lu
subatance is ths: **That Conpress
~pall have the puwer to dispote of
sad make all neeaful rules spd regitla-

lions reapectiog the ierritory
or other property of the United
States.” It was frasmed before there

bad been any speciat ferritorial legia-
lation or in fact any wecessity for is.
The ordinance of 1787, governed the
{Irst territories of au¥ conrequence
which belonged to the Unlied Siates,
and bad ajready beew sdopted by the
Congress of the Uosited &tates acting
under the articles of confederation,
and that provided, so far a8 an lostru-
ment of thut kind could, for the regu-
Jation and cuntrol o} thuse territories.
But without attemptine to tlod any
speclfic graot of power~--for
TILE S8UPREME COURT

of the Unlied States has ngl been able
tu do this—we sre willing to say and
accept the preposition that whatever
lerislative suthority mar be exercised
in tbe Territorles of the Unlted States,
Iylog outside of the limits of 2 State,
i3 vested in Couzress. That has been
solemuly declded by the Suprewe
Court fu more than ope Instance,
Congress has seen propér in mosk in-
stonces to constitnte agencles, i |1
mdy 60 term them, to exercigse this

( Continued on Page 852.)

It appears fros the record in this,

1l the Court please: The motion for |



