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mide aby the territorial legislature
its power to exerene general

In which they have vested
in certain persona ffranchisesran chies to be
alsednse dandand to acquire and holdbold real
Mproperty0snerty I1 and also to make such regu-
lationst in the conduct of the church
incorporated as are consistent with the
righettoright to worship god according to the
dictates of conscience

ttit waa48 never intended that unerunder
buch ILa contract soao made by which
propertyerty might oelye acquired from yeartearto year and frofromI1u ddayy todayto day the ooncon

tedathe united States at the end
of thirty year after such a contract
had been made uyby tuethe territorial legleelatureIb of utah could by an act of

unequaled in the history of
legislation in this country undertake
to takeawayjakeawaytake away from persons by whom
that propertyro perty bad been acquired
avery particle of it dyby a mere declara-
tion that they disapproved the passage
of that acl would it be fair aud
these mugs must enter into the con-
sideration of the question of consti-
tutionaltut ional law as well as any other law
to dodb any such thing

I1 gay it was never intendedd by an
uchsuch reservation on the part otof the

Cdigress of the unitedunite states in
graatz to the territorial legislatures
the power to legislate upon all right-
ful subjects of legislation to
take away this franefranchisebise destroy
this contract and to distridistributetinte the
property just as the congress of the

states may directbliest not as a
couttcouff ofef equity waymay flfindind although
there to such language as in the
act but they undertake to constitute
a tribunal not to exercise its own
powers as to whether there has been a

of the corporation but
they declare hereabere that there iIs a

theyiney say in effect
to ants bourl you must talietake charge
of thetha property belonging to the cor-
porationpo rationitin you must set apart certainD
portions of it for cemeteries buildingsforbior religious worship parsonage etc
and toenthen you mustmast distribute the bal-
ance as you think bestbeat

I1idddc not wish to detaindelaia the court
of these quequestionssIous if I1 am

alixprolix it is because I1 cannot avoid it
wee claim that the CoPcongressgress of the
united states

I1
HAD NOKO AUTHORITY

to pasa the act of july 1862 they
had bybt stipulation between the terri

of Utah representing
the government olof the united states asaa
their agents in this matter of legisla
tionlion and this corporation made a con-
tract by which the corpotation might
acquire any of propertyproperly inia tiethe
territory provided it be acquired with-
in the provisions of the charter granted
to it by the act of july lat cew
congressCon greBB declared in effect that nev-
erthelessorterthelessholess this right should be limited
and restricted as to toe amount the
corcorporationpotation might acquire I1 say that
thisthin loft isit a violation of the contract
andro conflict with the constitution
of ine united states

bitt U bour honors please I1 take an-
other step I1 bayaay that thetae act of lyo1862i
paused by the congress of thetae united
statesmates recognizes the existence and
validity of that contract and the
charter of viethe corporation olof the
church of jesus christ of latter ddayay
saints by the act of 1862 the con-
gress of the united states not only did
not disapprove butbat approved this
charter with certain exception in re-
gard to the construction of the powers
contained in one of the sections olof that
charter this act of 1862 can hirehave noBO
other meaning I1 say thattie act of
1862 disapproved of no provision con-
tainedbainedA in the original charter ot incor-
porationpo ration ofet the church of jesus christ
of latter day saints except that that
is

A FAIRfain construction
ofef this act and I1 will read I1it to your
hondra for the purpose of showing ex-
actly what it means

32 and be it furtherfarther enacted that
the following ordinance otof the provisional
government of the state of deseretUeseret so
called namely an ordinance incorporat-
ing the church of jesus christ of latter
day saints passed february eight iniii the
year eighteen hundred and fifty one and
adopted re enacted and made valid by the
Tgovernorvernor and lelegislativefis

I1alave abseiassemblyablyubly otof the
territory of utahuta by an act passed janu-
ary nnineteenineteen in the year eighteen hundredhunared
and fifty five entitled an act in relation
to the compilation and revision of the laws
and resolutions in force in utah territory
their publication and distribution

your honors will see that the first
part of that section refers solely to
this corporation but tuendzien it goes on
to say

and all other acts and pattiparts of acts here-
tofore passed by the legislative assembly
of the territory of utah which establish
support maintain shield or countenance
polygamy hebe and the simesame here-
byt ureare disapproved and annulled

now we all know what the object of
a proviso Is that it is to quality or
make more certain wethe declarationsdecia rations
which have gone before provided

that this act shall be so limited
and construed as not to affect or interfere
withnith the right of property legally acquired
under the ordinance heretofore mentioned
nor with the right tota worship god accord-
ing dictates of conscience but only
to annuladbul all acts and laws winchwhich establish
mikimaintainstain protect or countenance the prac-
tice of polygamy evasively called spiritual
marriagecarriage however disguised by legal or ec-
clesiasticalestas solemnities sacraments cere

other contrivancesances

now recollect if your honors please
thatahat the title of this act is an actace
to punish and prevent the practice of

polygamyyga toin the territories of theVunitedi t d states and other places 11 this
second section declares in effect that
the ordinance creating this corpora-
tion otof the church of jesus christ of
latter day saints Is14 disapproved in so
tarfar as it shall maintain or shield or
countenance the practice of polygamy
that that part of the corporation ue
disapproved and annulledannalled

so that yourtour honors will perceive
that the proviso carries out the pur-
pose declared in the preamble to the
act and declares that the act shall be
so construed as not to interfere wittiwith
the right of property acquired under
the ordinance nor with the right to10

worship god according to the dic-
tates olof conscience which is the
very language used iuiii the third section
of the ordinance or act of incorpora-
tion but ONLY to annul ullall setsacts and
laws which establish maintain anda du
protect polygamygolypolygamygamy soao that this proviso
or quail cation of the firsteffrat part ofbf the
section preserves the right to prop-
erty acquired under the orbiordinanceordinananceacy
preserves the rrightagh t to worship god
according to tuetie dictates of con-
science as declared in the ordinance
and only annuls all acts which coun
cenance polygamy this then is an

almost in terms of all the
other provisions otof the ordinance
andaad an approval of its validity

the lair construction of this act is
that so much of the territorial law
with the ordinance which creatcreateded tthishiscorporation as undertakes to coun-
tenancete nance protect and maintain the
practice otof polygamy is

disapproved AND ANNULLED

aad that is all now the congress of
the united states or any other legis-
lative body takes up an act which oashas
been passed by a previous cengrcongressess
and repeals a certain section of that
act only one section of that act is
repealed what becomes of the bal
ance what becomes of the balance
otof the act Isid it approved or Is it dis-
approved what does it mean by dis-
approving one of the sections offit the
act orar oueoae of the provisions of the
act and saying nothing about the bal-
ance dousdoes iitL not mean to say in the
language ofef common sense and ac-
cording to all rules of legal interpreta-
tion that the balance of the act shall
stand why certainly most
questionably it does

but they go lurtherfurther than that they
provide that nothing contained in this
act shall affect the rights of property
acquired under that ordinance nor the
right to worship god according to the
provisions of that third section which
really is the power granted to toe cor

tomaketo makemabe regulations torfor the
mamanagement of the church

the corporation created by the act
of 1853 continued in existence until
1862 what else cancala be supposed tuntuan
that by the provisions of the third
section of this act limiting the amount
of real property which mahtmaht be held
by this class of corporations thecongress of the unite tates had in
view that the corporation continued
luin cexistence when it said that the
property acquired and the vested
rights acquired could not be dis-
turbedt vested in wadir why vested
in this corporation this living UX

asting corporation I1 say that no mau
can take this act and read it from be-
ginning to endena and not come to the
conclusion that this act is simplysimple a
disapproval of so much of the provis-
ions of the charter as countenances
polygamy and a declaration that no
corpocorporationratton of this kind should there-
after acquire or hold more than fiftyty
thousand dollars worth of real estate
leaving

IN ITS FULL FORCE

the balance of the untouchedact by the
legislation of congress not disapprov-
ed by the congress of the united states
leaving according to the rules of con-
structionst the balance odtheof the act creat-
ing this corporation to stand as a valid
act it iai1 a not only not a disapproval
but it is an avermentaver meat that the act cre-
ating this corporation with these two
single exceptions should remain valid
if that be so then what right under
the power of disapproval has the con
grossgress of the united states now to de-
clare that this corporation is dissolved
I1 say thethey have no right irrespective
of this approvalapproval on the part of thecongress of the united states ththeyey
had no such rightglit but with that ap-
provalp which I1 sayaay was 1ovengiven by tthecongress of the united states to this
act in 1862 according to a fair con-
structionst of it it remains a corporate
franchise vested with all the privi-
leges that belonged to it when it was
first created with the po iver to acquire
and holdbold real estate and personalpersona
property without limit with the right
to manage its church affairs vested
with all these franchises and stripped
onlyoily of the supposed power which
it claimed to have neenbeen vested
with namely to maintain and protect
polygamy 0

so far as the corporation is con-
cerned it remains as a valid corpora-
tion vested with all oeie franchise
given when this contract was first
made in 1851 and confirmed lain 1855
what right then has the congress of
the united states by simple declara-
tion to declare that this corporation
was dissolved it is not satisfied with
ddisapprovingasapproving the passage ot0 the act
but it goes ontoon to declare that the cor-
porationporporationalion is dissolved this is

A POWER NEVER BEFORE CLAIMED

by any legislative body in this or fanyany
other treefree country it may be I1 for the
purposes of this argumentnent admittedadmi tt ed
that congress had the power to
repeal that law does it follow
that it had the power to dis

solve the corporationoration have
the parties wawhoarf have acquired
a franchise under that corporation no
right to appear before a court of jus
tice and have that court determine
according to well established rules btbf
law whether there hasalas been any dis-
solution of that corporation
there has been any mis user or non

of its ffranchiseranchise or whether the
act of repeal passeded by the legislative
department taof ahehe government doesdoe8 in
facttact dissolve that corpocorporationratin are
not these judicial questions upon
which the parties have a tightright to be
heard inia ha court of justice

but no davs the Cocongressagress of the
unitedU noted states we act as aacourtcourlandcour andtand
will dissolve this corporation not
only that but we will direct as a
court of chancery how it shall be
wound up 1 aney say you must
take partapiupi0of ittaandn give it back to cer-
tain parties to be held for church
purposes weve will take the balance of
ilandit and let this court determine what
is to be done with it now what
ought to be done where doesdees it ggo0
if it be property given for charitable
purposes I1 take it that the claim of
the original donors is lostlast forever
they havebave no right to it because iiit
was a giftift Is the government of the
united states entitled to it why do
they propose to come in and take this
property and divide it amongst the
people of 1 ikehe territory of utah
amongst those who have bubsersubscribedibea
andaad those who have notdot subscribed
just as they may think proper this is
ththee question presented here

Nnow0w if your honors please in the
light of these facts I1 wish to read
some extracts bearing upon these
questions from the decisions rendered
byy the supreme court of the uniteda
statesstate I1 will first call yelyourur atteattentionatio 13

to the paseease olof terretferret v taylor 9
cranch 53

at the timelime of the revolution the
EPISCOPAL CHURCH OF VIRGINIA

was entitled to receive endowments of
laudland for church purposes and the
minister olof the parish held the title as
a soleaole corporation with power of
transmission to hisbis successors and
the church maidenswai dens were a body cor
porlate with power of guardianship
over the personal property the
church thus arld a largelame amount of
land at the time of the revolution
which was cono nned to them by stat-
ute of the legislature and the act of
1781 made the minister and vestry a

by liehe name of the prot-
estant episcopal church

all those statutes down to 1788 were
by statute in 1798 repealed as inconsis-
tent with the principles of the otate
constitution and of religious freedomtieeduin
aandnd by statute of 1801 the legislature
asserted the right voto all the propertyproperly of
the episcopal churches in all the
parishes of the state and directed the
overseers of the poor iu each parish to
sell the same and appropriate the pro-
ceeds to the use of the poor of the
parish

mr justice story in delivering the
opinion of the court says

the property was inn fact andainand in lawjaw gen-
erally purchased by the parishionersbiers or ac-
quired by the iene inett vati of pious donors
the artle thereto was vested in
the churches or rather in their legal agents
it witswas not in the power of ahe crown to
seize or assume nurnor otof the parliament itkeself to destroy he grants unless by the
exercise otoi a power the most arbitralarbitraryY 0op-
pressive

P
press lVe ald unjust 111 11heC sstatetr te
succeeded only to the rights of the crowncrown
and we may add with mamany a flower of pre

struckstrack from its handsands the dldi-
vision of an empire creates no forfeiture orof
previously existing rights llie
statute of 1770 operated as a new grant and
confirmation thereof to the church and it
the possessed the authority to
mahemabb suen a grant and it is38

very clear to our minds that it vested au
indefeasible and irrevocable titletitie

wo have no knowledge of0 any authority
or principle that could support the doctrine
that a legislative grant

IS REVOCABLE
inIB its own nature and held only detduranterante
bene placitoptacito

judge storey goes on to saysav
A private corporation created by tilethe legis

laturelalure may lose its franchises by misuse or a
nonuse of them and may be resumed by
the government by a judicial judgment
upon a quo warrantocarrantowar to ascertain and en-
force the forfeiture but that
the legislature can repeal statutes creating
privateate corporationsc rF 0orlactions or confirming to therathem
prpropertyop eriv arealreadyady acquired uunder the faith
of previous laws and by such repeal can
vest the property of such corporations ex-
clusivelyclu in theiho stateor dispose orof the same
to such purposes as they may please with-
out

ith
the consent or default of the corpor

acors we are not preparedto admit and
we think ourselves standing upon the anu
caples of natural junaceauscice upon the fundafunda
mental laws of every free government
upon the spiritknitenandd letter of the constitu-
tion otof the united states and upon tho de-
cisions of most respectable judicialcial tri-
bunals in resisting such a doctrine

the subsequent case of wilkerson
vs leland et al 2 peters confirms
the doctrine laid down in 9 cranch
supra it was claimed that theafie legis-
lature of rhode lalandfaland could by a leg-
islativeisla tive act confirm a sale by an execu-
tion in another state under the exor-
bitant powers of legislalegislationtiou given by
the charter ofdf charles 11 which was its
constitution the court saysays

I1 Eevenven it such authority could be deemed
to have been confided by the charter io10 theiho
general assembly of rhode island as an ex-
ercise ot transcendental sovereign ity be-
fore

e-p
the revolution it cau scarcely be im-

agined
in

that that great event could naveua eleftleft
the cf that state subjected to its un-
controlledceoriccon ed and arbitrary exercise that
frgovernment0v can scarcelysc arcey be deemed to be
treee where the irights otor propropertyerty are left
solely dependent upon the willwil of a lelegisla-
tive

iala
body wil hout any restraint

I1 the rights of
PERSONAL LIBERTY

and private propertyprop eity should vebe held sacred

at least no court of justice in this country
would be warranwarranted inin assuming that the
power to violate and disregard them a
power so repugnant to the common princi-
plesles of justice and civil liberty lurked un-
derter any general grant of legislative nuau
thothorildrily or ought to be implied from any
general expressions otof the will of the peo-
ple A grant or title to land once
made by the legislature to any person or
corporation is irrevocable we
know of no case in which a legislative act
to transfer the property of A to B without
his consent has ever been held a conscoys titu
dional exeexerciseraise of legislative power in any
state in the union

in the case of the west rivereiver bridge
company v dix 6 howard tae
court says

A franchise is property and nothing more
it is incorporeal property and is so defined
by justice blackstone
it isie its character of property which im-
parts to it its value etc

in the pennsylvania college cases 13
wallace the court says

corporate franchises granted to privatevate
ccorporationsit duly accepted by the corpor
acors partake of the nature of legal estates
as the grant under such circumstances iei e
comes a contract within the protection of
thatteat clause of the constitution which or
dains that no state shall pass any law im-
pairing the obligation lotjot contractscontrasts char-
ters afi private corporations are regarded
as

EXECUTED

between thealie government and the corcorporap 0 R

tors and the rule is well settled tthatha t tthee
legislature cannot repeal impair or alter
sileasuch a charter against the consent or
without the default of the corporation judi
bially ascertained and declared

in the sinking fund cases 99 U S
the court says

the united states cannot any more than
a state interfere with private rightsriglits except
for legitimate governmental purposes they
tireare not included within the constitutional
prohibition which prevents states from
passing laws impairing the obligation of
contracts but equally with the states they
are prohibited from dep rivine personspersona or
corporations of property without due pro
cess of law

you will perceive your honors that
the expression without due process
of law is used aad let me say that
there is a world of meaning in that
declaration according to our theory
of government the legislature does notbot
possess judicial powers our govern-
ment is divided into three separate and
distinct departments nuno one olof which
trespasses upon the powers orcr rights
or exercises the powers or rirightsaghta be-
longing to either of the others the
judges cannot make laws the legisla
turestures cannot render judgments they
have each different spheres of action
and of operation alterafter the lawhw has
been passed hyby the legislature tilethe
judges have the right after solesolemninn de-
liberation and after having heard the
parties interestedinterestud to determine
whether that bpbe a valid law orof bot
but the legislative departments of the
governgovernmentmen t cannot deprive a man or
person of propertyproper y without due pro-
cess of law nor can they undertake to
dissolve the corporation and de-
stroy rights which have been vested by a
solemn contract iniii these parties athasit has
been well said treat ia this country we
have two kinds of law

1

one which
changes and orleone which does not
clchangeiange oneoae consists of the artsacts of
the legislatures which maymaybebe changed
amended or reprepealed from timetima to
time as the exigencies of the public
or thee needs of individuals require
ananotherher law which doesdoea not changechang
with the law oloi the land is that nno0
person shall be deprived off rights
liberty or property without due pro-
cess of law that means says the
supreme curtcourt of the united states

tilethe same lhing as the expression the
lawlav of the laudland as used in maguamagna
charta 11

THAT LAW IS IMMUTABLE AND

changeless
it is nf cessareces sary for the preservation of
human rights and human property it
gives authoauthorityity to legislatures and
furisjurisdictiondiction to courts it stands sen-
tinel at all times over the rights of in
divid nals against the encroachmentsencroachments
of arbitrary power at evera
period in the history of every
free people the I1 law of the land can
be invoked by any ccitizeni in the com-
munity against all the citizens of the
commacommunityanity as well as against legisla
tors it says that when any one at-
tempts to deprive you or me otatourour
ppropertyr or of our liberty or ol01 oureur
lives we have a right to be heard we
have a right to be tried by due
process of law the meanesteanestrn criminal
that ever was arraigned before a bar
of public justice has that right

it is true that the mob the populace
if you please to tiringbiln it down to ute
most ultra point may take a man out
and hang him without any trial in
that they exercise the same power that
is exercised by tilethe grizzly bear of the
mountains when hebe seizes upon hlahis
preyprev no more no lesoeen no other nor
greater au ih arity 11 i simp ly thedeexex

of arbitrary power but n
the constitution of abo united states
the constitution of ott several ststatesatea
declare that no nan that no person
shall be depriveddeprivefti of life liberty or
property without inedue process of law it
leid a protect t the exercise olof ar-
bitrary power it is a delaratdeclarationioa in
behalf of every Ir in the com

whoever he may be and what-
ever hisbis condition that Isa the doc-
trine of american IIIlibertyerty it was
brought across tit t ocean but is laid
down as the faundfoundation of our repub-
lican system and eitherbaither
of the united nor met lie legisla-
tures of the state 5 nor the executive
nor any offofficerlicer of shehe law northenor ahe peo
pie themselves hhavewenH right according
to that declaimdeclarationjon to deny thishis
privilege every uannau Is entitled to it

every mau has a right to claim it and
the defendants hereheit claim it now and
protest against this exercise ofe arbi-
trary power by

AN ACTAC r OF spoliation
unknown in the history of the legisla-
tion of this country it undertakes
to deprive a large class of citizensciti zenza of
their property are they american
citizenscitizena it is not denied every
americanAmet ican citizen within the
broad domain of these
lican statesstales stands upon tileane tamekame
lootingfooting ilehe is entitled to the same
sacred principles of constitutionallonal
liberty which liehe at the basis of our
institutionsinstitutiona it is because he has that
right it is because of the existence of
that doctrine that so many men from
the various countries otof the earth arearc
coming berehere to live bobrto bathebreathe and to
have their btbinsb insine as freemen

I1 deem it unnecessary itif your hon-
ors please to refer further to the var-
ious authorities which I1 have cited
here feeble as I1 am at least soko far
as myim ayiy breath is concerned I1 would
tillstill if I1 thought it necessary proceed
further in the argument of this ques-
tion but I1 thinkthinkIq have presented
the questions upon which we propone
to stand in this case upon which we
propone to stand on thehe demurrer
which has been filed and to take the
judgment of this tributribunalual and if it be
against us then to invoke the judg
ment of the highest tribunal in the
land

McDOmcdonald
it the court please the motion torfor

the receiverllecelver in this case iniii submitted
on the record and on the
agreement of facts submitted by the
parties these tarnishfurnish all the lawjaw and
all the factsfacia that can be properproperlyJy con-
sidered by this court on ththiss motion
there is no your honors please
for parsing beyond this there can be
nodo appeal made to this court outside of
that record but the law bribingarising upon
the state of the record now before the
courtCOUP in connection with ake agree-
ment of the parta as to the facts re-
lating tto the property are what isia un-
der

ud-
der consideration therefore your
honors theree re was no room for that
appeal faofromm my young and eloquent
friend from colorado who hashaa soao
duly sustained thene district attorney
in the presentation of this case and
there can be no purpose in it except to
incite some preprejudicejuaice outside of the
questions here involved and it would
be scarcely permissible inm an argument
before a jury your honors will
therefore not expect weme to follow him
in that part of his argument but to
confine myself to the which
this court roustmust pass upon the first
and most important question in the
case is to determine what the law is
that mustauit govern tue decision of this
court

it appears from the record in ththis
case that some time prior to 1430 the
provisional government of this territ-
ory called deseretDebcret passed an or-
dinance of incorporation which ordi-
nance was recognized by the first letlegi-
slativeisla tive assembly that organized de
the territorial government andaudwaywas
ratified and validated in the lan-
guage of the act oiof congress of
1862 by the territorial act of
18551835 the bill hiedfiled in this case
brinesbrinas in view before the court the
vrvaliditylimity and the force and the effect
of two

ACTS OF COX dRESSi
relating to that corporation the first
passed on the day otof july 11

and the last taking effect on the third
dav of march 1887

now thuthe points so ably presented by
my collcolleaeatrueaae in hia argument up-
on the law question in toaniais case asals to
the power of congress over this sub w
eject could not perhaps be strength-
ened by anything I1 might say and yet
in the course of my argument I1 find it
necessary to some extent to review
this proposition and first what
power has congress over thisthe subject
of making laws for a terterritory of the
united statesstate there is no section in
the constitution of tha united states
that directly confers that power al-
though section three of article four
is frequently referred to iu
shethe courts more alien in political dis

I1 something to do with
this question nojno court has ever
grounded the dutauthorityhority to congress
upon that section that section la
substance is this that
shall have thetac power to didisposespore of
aad make all needful rules and regula-
tions respecting the territory
or other propertyproperly of the united
states itii was framed before there
hadbad been any special territorialrial legis-
lation or in fact any necessity for it
the ordinordinanceanco of 1787 governed the
first territories of anyally consequence
which belonged to the united states
and hadbad already been adopted by the
congress of the united states acting
under the articles of confederation
and that provided so far as an instru-
ment of that kind could for the regu-
lation and control otof these teteni
but without attemptingattemptina to find any
specific grant of power for

TUBTIIE COURT

of the united states has not been able
toto do this we are willing to say and
accept the propositionpreposition that whatever
legislative authoraauthorityty maymav be exercised
in the territories of tilethe united states
lying outside of the limits of a state
1 s vested in Coucongressgress that has been
solemnly decided bybr the supreme
court in more than owone instance
congress has teenbeen proper in most in-
stances to constitute agencies if 111 I
may soBO term therethem to exercise this

continued on pacea


