THE DESERET WEEKLY.

e e —— e —
e Hing trust, but is
A8 A resu 5
beibrs ::t ;l:l‘i:d by the court of chancery,
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ganhe court expressly eald that when

3 ift ie for & cbaritabie purpose the
g gml nature of which is pointed
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- u ip the ceev of Muore?’s
e gsmli\ti)oore's Deviceer, 4 Dana,
o fter reterring to the prerogative
s ahmg' an parensd pafriae as to gifta
" R 1table usesythe court saju: ““And
fuioh et al prerogative, with some other
guis 'ffe owers imberent In the
L was delegated to the Chauncel-
cmw,'nf::ngland {n his ordinary minfe-
lorolonpacity e the keeper of the
teria g} and officisl organ of the
grent.,s’e Apd then after remarking
g gve DO auoncuﬂ‘lcernln th:
i g a8 the Chancellor o
United d-smt::nt our cbancery courts
Englnuo otber juFisdiction than that of
h“"i nof, equity and po other power
fhon shat whiech jajudicial or reguluted
thaln : aafd further thet “We do not
bdy ﬂi‘:' tbat the commonwualib, as
aa;—;ns patria? can rightfully Intar-‘
fr:m, uniess there e an e.Cheal to her;
d then she mAy Lecore absolute and
a:mﬂc;“ ownsr. ngnu' h:ra are:
reg ulated by law.” il dw: are
antigfled thal the < pres i)dc rln:
England {s wot, or shou no
be, Xz a Judiclal doetrine, excepl
1n’one kind of cuie; wnd that i, where
there is =D available chanty to ao
identifed or secertainable objict, and
a particuler mot'e, ipadequate, lllegai
or innppruprlata, or whiob hsppens to
tail, has been prescribed. .

a cape & court of equity may
lll{l[s]tisruclt; or aanctlon any olnes mo_de
that may be lawful and sultable as w i
effectuate the deciared intention of the
donor, nnd not arbitrarlly and in the
dark prabuming on Dis motives or
Wieh'es, declare an object for bim. A
court may sct judicially a8 long a8 {t
effectuntes the lawful intention of the
donor. Butit does not act jud.cially
whep it appiles bis bountsy tn a rpecific
otject of charity, selected by it-
self, merely because he had dedi-
cated it to charity generally, or
to n specified purpose which caonot be
effectuated; for the court cannot know
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or decide that he would have been
willing that it should be aj plied to the
object to which the judge, in the plen-
{tude of his unregulated dizcretion and
peculiar benevolence has reen fHt to
decree ita appropriation, wherebhy he,
and vot the dounor, in effect and at jast,
creates the obarity, *?

This dootrine was re-affirmed in Cur!-
ine’ Admrs ve. Curling’s Heirs, 8
Dana, 83, the court holding that
propety tax dedicated by the dunor to
a certain charity could not be diverted
or appointed by the court to auny
otber object, and {f property f{o
devizsed i  wuch general terms
that may be devoted to
one of more of eeveral charities
it canuot be devoted by the ocourt to
any object not embraced in such gener-
al terme, and paid that by dolng so the
court might apply the ohurity to an
object which the dopor Jdid net intenu
it and to which bhe never would have
devoted it. @iiman et al. ve, Hamil-
ton et ai., 16 1lls., 225, holds that the
gourt cannot change the charity to any
ohieet. nout intended by the dooor.

n City of Philadelphia vs. Girards
Heire, 46 P. 5t 5, the court eaid ‘‘In
all gifts for charitable usea the law
mnkesn very clear distinetion between
those parta of a writing conveylog
them, which declares thatthe gift and
its purpores and those which direct the
mode of ita distributlon.”

In the pame opinlon the court
further said, **And thla s the dootrine
of ey pres, vo far as it has been ex-
pressly adopted by us. Not the doo-
trine “groesly revoltiog to the public
mense of justice’’ (I Watts, 228) and
“carried to the exiravagant length that
it was formerly is England (17 8. & R.
93) by which an unlawful and entirely
indefinite charity was transformed by
the court or the crown into one Lhat
was lawful and definite, though not at
all intended by the donor or testator,
But a ressomsble Locirine of which a
weil deflned oberity, or one where the
means of deflnition are given, may be
enforced in favor of the general 1utent,
vven where the mode or means pro-
vided by the donor fail by reason of
thelr Inadequacy or unlawfulness.*’

From these asuthoritles we may da-
duce the general rule that courts of
equity In the exerciee of their ordinary
Juriediction cannut devote any portion
of a fund dedicated to charitable usesto
sny object mot contemplated hy the
donor; that wben properiy is given to
a claes of objects in genera) terms and
nlso direoted t{o be applied to ona of
them in apecial terme, if iia application
to thut one begorwee unlawfu) or im-
practieahle the doctrine of ¢y présau-
thorizes the court to Jevote it to one or
more of those embreiced in the geneial
jotent moet apalagius to the one
sjeclally named; that the general in-
tent may uot be exprersed in explleit
terms if the devise or dedication 1o the
light of the clicumstances suthorize
the couart to infer that such was the
donor’s wish In that event. The sams
rales spply when the charity is the
result of contributions by u large num-
ber of people.

It is plain from the evidence before
us ibat the members of lhe Church of
Jenus Christ of Latter-day Saints con-
tributed the fund in dispute, ez peeting
and wishing it to be applied by the
Firet Prezicency to Church purposes—
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to objects promoted by the Church.

Wecanpot find from the evidence be-
fore ug that |lhe Mormon people who
contributed this fund intended or ex-
pected the fund or any part of it would
be appropriated to the support of the
common schools of the Territory. In
common with von-Mormsonsgthe Latter-
day Baipts are taxed to maintain the
public ¢chooir, and to take the money
that they contributed for Chureh pur-
poees nnu Jdevoted 2180 to their support
would be unequal and unjust,

Were It simply a nutter of discre-
tion with us we would not bhe Jdisposed
to cesume superior and pecuiiar wisdom
wod say to these people that we wilj
duvote the contributions made 3y you
for Churcb purposes to a purpose that
yuvu did not fntend it—to the support
of the common schools, because we
think that a more worthy object. We
cannot adopt the acheme presented by
the plaintiff and reported by the
Maater,

Ye wlill now consider the scheme for
the application of this fund presented
by the dJdefendants. Their pisn
would vest t{hie property in the
First DPresidency of the Chureb,
now corelettug of Wilford Wood-
ruff, its Pregident, und Qecrge
Q. Crpnpnon and Joseyh 1. Bmith, his
counselors, and their succeszors in
offioe in trust, to apply the proceeds
thoreof and {o limit its use to the rellef
and assfetance of the porr of the
Church, and to tbe bullding and re-
pair of convenlent and nDecestary
places of worshlp for its membera. It
apjears from the evifence before us
that this fund was very largely applled
to thege two objects by the First Presl-
dency prior to the time it wes taken
from thelr posression and control, But
we are also authorized to infer that at
the time thisn case was tried in 1888
wnnd prior thereio the teachers ot the
Church and its miesionaries taught
of by its authority that the practice
polygamy waws right, and that
the Cbhurch in that way propagated it
apd that s jortlen of the property in
dispute was used teo aid and support
such teacbers und mlsejonaries and in
that way was applied to an immoral
and unlawful end. The scheme under
considerntion, however, would forbid
the use of this tuna for any such pur-
pers; it requires it to be uzed for tke
t.enefit of needy membere sod w Le
upplied to the erectlon of houses of
worehip for the Latter-day Balnts. The
relief of the needy nd ulstressed of
whatever falth Ccannot be tmmoral or
unlawfual, .

Nor can we say that the expenditure of
money {or the erection and repalr of con-
venient and neceasary houres ot worship
for the Mormon people is devotod to an
immoral or unlawful purpose,

In the legislation of Congress wlih re-
spect to polygamy, bouses of worship,
parsonages and burial grounds are re-
served to the’Church and the decision
remanding this case affirms t0 much of
tho decree of-the trinl court as set such
property apart to the Church.

a pow come to abDother.quesiion—
Can this court in the exercise of fts
ordinary cbancery jurisdiction vest this
fund in tbe First Presidency tobe applied
to the two purpoeses that wehnve aeen RIo
lawful? Tgin properly as the evidence
shows was given t0 the church anthori-
tles named, to be applied to cburch pnr-
poses in their disgreilon. Assuming that
a portion of it was so expanded by such
antborltles ue to propagate polygamy can
the court now limit tho proceeds of the
entire fund to the relief of the poor and



