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AN OUTRAGE

the attempt to drag wm budge

from the courts presence

AN astonishing SPECTACLE OPOF JUDICIAL
helplessness

promfreia the ogden herald june ath
4 the habeas corpus case of president

Wwilliamilliam budge of paris idaho was
concluded before judge henderson
saturday night june ath it developed
into startling proportions and may
well rank as the grogreatestadest case sso0 far
in judge hendersonsHeB dersons utah experience

the writ of habeas corpuskorpits waswar denied
and the petitioner was remanded he
was then taken in arrest by W Sfc hop-
son deputy marshal olof idaho and
subsequently was admitted to bail in
the sum of anen he was re-
arrested on another warrant and again
admitted to bail in the sumburn of joao

the proceedings and events of the
night were senstsensationallonal andaad they form
a chapter which should be placedplace fully
on record

at 7 the hour appointedappointedbyby
judge henderson for the delivery of
birhi decision upon the application for
william budgesbadges discharge under the
writ of habeas corpus issued bv him
some torti eight hours previously the
petitioner william budge and his at-
torneystor C C richards HR 1111
J N kimball and W R white were
in court and a large crowd of specta-
tors consisting of members of the bar
and other interested parties wereere also
presentpre seat for some reason the judge
did not appear until 8 even
thenihen the matter was not soon taken
up because several other items of
babusinesssines seemed to require attention
but even the most disagreeable thing
must be reached at last and the court
finally encountered the grave under
taking

by this time W S8 hopson deputy
marshal for idaho territory ogden
hiles assistant district attorney iolorr
utah and a person known as L KR
rogers were present tilethe latter two
individuals representing the respon-
dents in the habbas corpus proceedings
also by this jOine nearly all the mem-
bers of the bar hadbad assembledcl in
anticipation otof an interesting matter

it was expected that the court
would without further delay render
a decision of the weighty question
which had been so longions under con

but when he announced hiship
readiness to proceed to hear the case
counsel for respondents onerea to rik
what they callegancalcalledledanaa aniamendedended return
or a further return to the writ tais
strange document recited that since
the lormer return hadbad been made a
deputy marsmarshalhal from idaho territory
had appeared in ogden with a bench
warrant from judge hayes of the
third judicial district of idaho and
demanded the person of william
budge respondents therefore asked
that the writ be denied and that peti-
tioner be remanded

conicoar sel for the petitioner objected
to the filing of such an amended return
on these grounds

that nothing in either the first or
second return showed any authority in
the united states marshal of utah gror
any of his deputies to arrestorarrest or detain
william badge

that the only evidence yet produced
that william budge wahwab liable to ar-
rest was a fact which arose subsequent
to the date of issuance of writ for ththee
warrant described in the amended re
turn was dated at blackfoot idaho
junejane ad 1887 while the arreal of wil-
liam badge was made at ogden june

anat the only matters proper to be
considered in a return by respondents
to a writ otof habeas corpus were facts
existing at thuthe time of arrest or issu-
anceance of writ

for counsel for petitioner stated
the question taken under advisement

by the court was whether there was
any legal authority in the marshal of
utah territory to arrest and detain
william budgee aud 11 counsel added

such a proceeding might become in-
terminable if a court could keep con-
tinuing a question of this kind from
time io time and considering new
facts which were constantly arising

the court stated that heae was Inciinclinedined
tojo the opinion that tilethe amended re-
turn should be tiled evidently this
meant an instruction to the clerk to
mefile the return because a moment
later when the court asked apparent-
ly in some surprise was the bench
warrant ffromborn Jjudge haahaeses dated afafterter
tilethe issuance of this writ of habeas
corpus and the junior counsel torfor
respondents answered in a half apolo
getic tone yes t sir well I1

11 said
the court resignedly the return is
filed now anyway and it is too late

counsel lor the petitioner then ex-
cepted to the ruling aud asked that
the exception be noted and a full re-
cord he kept of the proceedings in this
kattef clerk henderson evievidentlyevidentedentiy
was as much surprised by the turn of
affairs as the court and replied that
be had not made any record of the
matter but counsel for petitioner
could prepare and supply him with
such record as they desired

the introduction of this amended re-
turn chaLichangedgeLl the appearanceappearaLcece of the
emsecase materially theabe facts which11

3judgeadet henderson bad taken undertinder aad-
visement

d
vi and upon which he would
base hihis decision were nodo longer atis
only facts thee last question pre-
dated waswao oi qquiteite gsas gret maani
udo as tao tl anuand at wesue same rate
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work was all to be done over again
and evidently getting weary of the
tedious delays boucounsel for the peti-
tionertiolionerer made a formal motion for his
discharge under the writ of habeas
corpus the judge asked what the
court should do with mr budge if he
was discharged whether deputy hop-
son would re arrest him or not andmr richards counsel for mr budge
replied

tout is not in this seyourca honor
such a question is votnot before this
court the only point at issue here is
whether mr budgebridge is to be discharged
fromfroin the illegal custody iuin which he is
held it your honor decides to dis-
charge him mr budge will have to
take care of himself and deputy hop-
son carry his ownowa resresponsibilitypo risibility I1 I1

upon this point a brief debate en-
sued the court was clearly desirous
09of getting full informationor mation because he
irefrequently asked

what do youu think of it mr
uilhiles what oo00 you think of it mr
rogers

if the idea of hiles and
rogers was any clearer on the subject
thanman was the idea of the court they
possess a most extraordinary faculty
of disguising their intelligence

the court cut the gordian knot by
granting all that counsel for respond-
ents requested he denied the writ
and remanded william budge to the
custody of deputy marshal exum in
rendering this decision and in the
matters leading up to it the couttcouitt tookook
judicial cognizance of the presence in
tilethe courtroomcourt room otof
stated

deputy exum can do as hebe pleases
now but the deputy marshal from
idaho is here and if mr exum should
refuse to turn mr budge over I1
would order mr budgesbadges djdischarge 11

counsel for the petitioner ex-
cepted to the order refusingrelusing his dis-
charge

then ensued a delay of two or three
minutes which was occupied bv mr
budge and his bounsel in waiting to
see what step would be taken by
deputy exum who had the petitioner
in charge or by deputy hopson who
had come to take him in custody this
same delay was occupied by the depu-
ties named in preserving a state of
masterly inactivity

the monotony was broken by mr
budge who under instructions of his
counsel proceeded to a corner where
deputy hopson was standing and
surrendered himself into that officers
care this proceeding rather amazed
the spectators uncilandl a moment later
mr budge still under the instructinstructionioia
of his counsel demanded of deputy
hopson that hebe be taken atac once be-
fore the district judge who was then
present on the bench and admitted to
bail mr budge then went personally
to the judge with his counsel and to-
gether they made a demand for an or-
der admitsadmitting1 the applicant to bail
the warrawarrantt held by deputy hopson
was also taken to the court andana ex-
hibitedhibi ted this was a beccu warrant
issued by james B hayes judge of the

judicial district court of idaho
territory requiring the united states
marshal of idaho to arrest wm budge
under an indictment for unlawful co-
habitation the warrant vi as dated at
blackfoot idaho june ad 1887 upon
the back of it was endorsed

admit to bail in the sumsuin of
JAMMJAMES B HAYES judge 11

these last proceedings1 had been
quietlybiet y tatakenen anand thetheirr nature was on-
lyy apparent to personapersonfi within the bar
butut later the attorneys bofbof the appli-
cant made another formalforma demand in
louder tones that hebe be admitted to
bail under stetsectionsions 1014 and 1015 olof
the revised statutes of the united
states which they quoted as fol
lows

SEC 1014 for any crime or offense
against the united states the offender
mayay by any justice or judge of theTunitedcited statesstater or by any commissioner
of a circuit court to take bail or any
chancellor judge of a supreme or su-
perior court chief of first judge of
common pleas mayor of a city jus
tica of the peace or other magistrate
or any state where he may be found
anu agreeably to the usual mode of
process against offenders in such state
and at the expense of the unibee
states be arrested and imprisoned or
bailedbaided as the case may be torfor trial be-
fore suchbuch court of the united states
as by law has cognizance of
the offense copiescopido of the
process shall be returned as
speedily as may be into the clerks
office of such court together with the

of the witnesses for
their appearance to testify in the case
and where any offender or witness is
committed in any district other than
that where wethe offense is to be tried it
shall be the duty of the judge of the
district where such ofoffenderfLuder or witness
is imprisoned seasonably to issue and
of the marshal to execute a warrant
for hisbis demoval to the district where
the trial isis to be had

SEC 1015 bail shall be admitted
upon all arrests in criminalcri cases where
the offoffenseense is not punishable by death
and in such cases it may be taken by
any of the persons authorized by the
preceding section to arrest and im

on offenders
the cliartcourt looked worried deputy

hopson arose and said
your honor if this question tis to

be decided now I1 desire to have the
district attorney present to represent
me

the judge looked relieved and saidaey send for mr hiles 1

miali atlesadlers came iu attaafter a little watt
andalid there queued g strew buah akI1 was1
duely witnel ay roomafalo10
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if it had not been pitiable
hiles and rogers resisted the applica-
tion for bail claiming that no warrant
of law existed for such a thing at
one point mr rogers was apparently
about to settle the entire question to
hisbis own satisfactionsatis it nutnot that of
everybody present when mr hiles
said in that ernemphatichatic tone otof hisbis
which wonwouldid be ferociousTerferociousocious if used by
anybody elseeise

you just bold on a minute 11 and
then he himself proceeded withith a
characteristic speech

in response counsel for the aap-
plicant 2showed that not only was thee
law plain and unmistakable upon tbthisIs
pointpint but that precedents within ththee
personal knowledge of everybody
present had recently occurred nota
bly the cases of john W young who
was arrested in the east ouon a warrant
issued atsatt lake and admitted to
bail upon application to a magistrate
of foreign jjurisdictionu ris diction and the case of
septimus W sears yno was arrested
at chicago on a ssimilar warrant anandd
there under similar circumstances
admitted to bail the fact was further
cited that at the time of the arrest of
george Q cannon at winnemucca
judge zane and attorney dickson
fixed the amount of bail at and
telegraphed to winnemucca that the
magistrate there should accept that
amount of security and release mr
cannon to appear before the court
at salt lake counsel further skewedshowed
that it was evidently the intention of
judge hayes that suchasucha course should
be pursued because be had endorsed
upon the backback of the warrant the
amount of bail which would be aeac

this warrant was issued by
judgele hayes with a lull knowledge of
the facts that william budge was at
ogden that the warrant would be
served here and that doubtless appli-
cation would be made for his release
under bonds

judge henderson did not seenee that
sufficient grounds hadbad been shown
and remarked

I1 parties should have known that this
question was likely to ariarlseand should
have come prepared to cite authorities
to the court

counsel forfer the applicant said
your dionor we iliad no idea that

authorities on such a point would be
ked we have quoted the united

batesstales statute plainly ththisis section
has no annotationsannotation ihoshowing1 ng clearly
that it has never until now teenkeen
brought into question because all
other sections which havehava been ques-
tioned and ruled upon have authorities
noted on the marnin

counsel said this very patiently but
one of them remarked afterward

the request for authorities on such
a pplainain popointrit ass this was dumbfound
iingn g I1 was as much surprised as itif the
court had asked me to quote authori-
ties showing the right of a defendant
to be discharged after having been ac-
quitted at the hands of a jury every-
bodybittedknows that when a man has been
found not guilty by a jury he is enti-
tled to hbisis discharge but suppose a
court were to say well I1 dont
know about this I1 have grave doubts
as to my rights to discharge the de-
fendantfen dant has this question ever been
ruledraleduponupon what dodoudo you think of it
mr hiles what do you think of it
mr rogers parties should be pre-
pared to meet a question of this gekindind
when they know itt is likely to arise I1
have seen hundreds of defendants
discharged on acquittal but it my own
life depended upon it probably I1 could
notnet find a case in the books where da
ruling had been made to that effect
lorfor the simple reason that such a
absurd question was never raised by

I1 any court in any civilized community
thehe court appeared to be in a most

delightful state of indecision abu
mr richards stated a point with his
well known emphasis the judge
would respond

yes I1 know but
and when mr hiles would make

what he thought was inan irresistible ar
dumant the court would still respond

yes I1 know but
or

well mr richards I1 dont know
about that

well mr hiles I1 dont know
about that

really when counsel lorfor the appli-
cant were arguineinz it seemed as if the
court intended to decide against the
grgrantinga of bail and when counsel for
the deputy marshal were arguing it
seemed as though the couttcourt was only
waiting lorfor them to get through a te-
dious harangue in order to fix the
amount of bail and accept sureties

while these proceedings were slowly
emerging ffromrom the womb of time
deputy or bailiff mclennanMcLenaan who was
within the bar remarked to some
spectators

1 I wish I1 bad that warrant id get
budge out of here quick 11

mr hiles with his peculiar irish
naivette and apparently in blissful un-
consciousness of all thatabat he and others
had been saying addressed the court

I1 your honor has mr hopson anyant
business here Is there any reason
for his remaining

probably nothing was lacking to put
the court in a most unenviable frame
of mind but if anything hadbad been
lacking this last question supplied the
deficiency

mr white arose and beganbeean to cite
to the court a case of similar nature in
idaho when everybody was startled
to see deputies hopson and exum and
epaty or bailiff mclennanpan makemae a

sh for Mr Pudge himbiro
atteattemptpt to take him from thebe room
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mr kimball sprang to hisbis feet and
interrupting mr white exclaimed

your honor I1 protest against this
outrageous effort to remove the appli-
cant from the greencepre ence of the court
it is an outrage on justice and decency
I1 never before saw such a flagrant act
these persons are in contempt of
court for it is a contempt to even
serve a warrant in the presence of the
court and these men are here trying
to drag mr budge away ffaororom this
room whitewhile these proceedings looking
to hisbis liberation are in progress and
under consideration by your honor
I1 repeat your honor that it is a con-
tempt of court and these men should
be fined and punished

this vigorous denunciation had the
effect to awe the deputies but they
were not otherwise checked prob-
ably the court did not observe their
action torfor he failed to rebuke it

after all these events counsel for
the deputy marshal stated to the court
that no order could be made admitting
mr budge to bail because he was not
beabeforeare the court mr hopson was not
before the court

this was a new idea which seemed
to strike the judge quite favorably and
he said

how is that Is that so wellweil
what do youyon say to that mr richards
the court has no knowledge that
deputy holmon is here with mr
bubudgege I1

and this was a new idea which
seemed to strike the spectators for
they sAiledled

11 nehe court bad an hour or two hours
previously taken judicial cognizance of
the presence of mr hopson mr
hopson had also formally entered hisbis
appearanceea rance in cour tiby sending torter mr
milesrules to represent him the warrant
under which the arrest was made and
the endorsed order thereon of J edge
hayes fixing the amount of bail had
been exhibitedted to the court mr
budge and hisbis attorneys had gone to
the judges desk and requested his ad-
mission to bail and finally couepel for
mr budge hadbad made a formal demand
that liehe be admitted to ballbail and that
quesquestiontion had been argued up one side
and down the other for upwards of an
hour and yet here were men pro-
fessing to know the law gravely assert-
ing that hopson and his prisoner were
not before the courtl this would have
been a very easy and yet an astonish-
ing way out of01 themabe muddle into which
the court seemed involved it would
be easier toto simply deny that anything
had been done at ullall thinthan to decide
upon what hadbad been done

counsel torfor the applicant however
objected to this summary way of set-
tling theabe question and insisted that
the matter was legally before the
court and must be decided further
thaltha only one decision could properly
be made under the law

the onlyocly doubt seemed itoto be in the
mind of the court hilesHilehilemandsandand
rogers affected to be quite certain that
their position was correct and coun-
sel for the applicant mudand all the other
spectators seemed to wonder why the
nenecessarycesisary order was not made at once
to admit mr budge to ballbail that
gent lemans attorneysattorneya hadbad argued the
matter patiently and well it they
hadbad been teachers explaining ABC
to a little child they could not have
been more considerate inisings bowing the
plain letter of theabe law to the court
mr richards especially went over
the question repeatedly pointedly
but respectfully for his honors ben
befit

been an atten-
tive listener to the arguments in the
matter and finally he arose and ad-
dressed the court sasaying

itif your honor wiwillI1 permit me to
speak as a friend of the court I1 de-
sire to sayeay a lewfew words I1 recognize
the fact that not being in the case I1
have no standing here except by your
honors permission but it16 seems to
me that thetap matter isi very plain 11

then judge emerson reiterated in
part the statements of law and fact ad-
vanced by counsel torfor the applicantapplicant
and added that he saw no reason whyh
the request of the applicant torfor bail
could be questioned

judge henderson hadbad bowed his
headinhead in grateful acquiescence appa-
rently when judge emerson beganbegaii to
speak but no sooner had mr emer-
son the late jujudgeige of this district
taken his seat thinthan master L KR rogersJf
arose and said

your honor the gengentlemanaleman who
last addressed the court said that he
hadbad no business in this case I1 areeagree
with him decidedly onOB that point
everything else that he advanced I1
dispute

As he uttered these words master
rogers turned hisbis headbead glittering with
hyperion curscurls towardtoward hebe place oc-
cupied by judge emerson itif ththee
human eye possesses the power of ex-
pression then master rogers glancebetrayedgetbetrayedrayed a strong belief that under his
scathing words judge emerson had
withered into nothingness and that
hisbis seat would be vacant

such a thing however did not oc-
cur and judge emerson arose and
without any anger or emotion said

your honor I1 spoke by permission
of the court

judge hendersonHende noti replied
that is all right

gutbut whether he meant taht judge
emersonsdersonsmersons kindly address for the en-
lightenmentlighteng ment of the court was all right
or whether he meant that the insult
which master rogers addressed to the
learned ex judge of this district was
all right listeners were left to deter-
mine in their own minds

I1 at inlastst thothe court aldaaldeI1

I1 III awam buolinclinedno listo think thatoat ahlo ftpap
buobI1 al should4 ba admitted to bail
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that hereafterreatterhe they must come preore
pared to cite authorities on questions
of this kind which they know jany
arise

this was accepted as belagbeianaa formal
ruling to the effect that applicant
would be admitted to ballbail counsel
for mr budge offered a bond alterafter the
usual form used in such cases where
the alleged offerise was recited the
bond used the word unlawful cohabi-
tation the same master rogers
whose effulgentfulgentief intelligenceat elligence bad been
dazzling the spectatorstator ththroughouthout all
the proceedings almost blinded the
court lawyers and everybody else by
shooting forth a ray of more intense
brillibrilliantlyanLy than ever

he objected tot the form of the bondboad
upon certain Lg rounds among which
was that it used the word unlawful
cohabitation when the warrant
charged illegal cohabitation

mr richards remarked
life is short

then addressing master rogers
if this boudbond is bot acceptable to

you and you will prepare oueone which
is 8satisfactoryatisfactory we will execute it

to this request master rogers
superciliously replied that it was not
hisbis business to make the bond but ita
few minutes later heh was observed in
the clerks office duallybusily engaged filling
out the bond under the supervision of
mr budbudgesels attorneys

A bontbond in the sum of 43 with
david H peery and william frevdriverer as
sureties was executed and accepted
by the court and the court adjourned

the judge left the courtroomcourt room and
then the deputies significantly posted
themselves at every point ot egress
mr budnebudge was standing in the court
room talking with ononee ofof his attorneys
mr richardb when deputy hopson
served another warrant upon him jtit
was a warrant issued by united states
commissioner bixby at blackfoot
charging in general terms the crime of
unlawful coba and was dated
in january 1887

while the idaho deputy was reading
this papaperer mr richards hastened to
the judges room to request him tolo
return and receive an application torfor
bail arrived at the door of judgejudgehendersons apartment which is aonlyy
across the hallball from the court room
mr richards stated that mr budge
had been rearrested and asked
judge hendersonHeuderson to return mudand receive
the application

in the meantime the reading of th
warrant was completed I1 and theme deau
ties attempted to remove mr budge
from the where the arrest
took place mr budge innavea very quiet
tone protested stating that he desiredsired
to give bail but deputy or bailiff
McLennannau whose Interinterestesfandand author-
ityit in this matter it isia difficult to de-
tineliye beganbegam shouting come along
here get alongalo Dgill and using much
unnecessary profanity

mr richards quickly returned from
WEI itesit to the ijudgeadge and at the door
of cue court room motmet mr Budge who
was being dragged along by mclennan
and hopson considerable waswais
going on and spectators who saw
judge henderson following mr alch
ardal hoped that be would instantly
quell the disturbance but he passelpassed
quickly along the side hall leading to
toethe clerks not choosing evi-
dently to assert any authority in the
matter

mr richards stopped the officers
with mr bridge Inein chargeharge and said

mr hopson we demand of you
that you take mr budge before a mag-
istrate to be admitted to bail

mr hopson seemed deteradetermineddued to
move along but oaceCce more mr richbich
ards stopped tbi and again said
qquietlyubetly but I1y

mr hopson w demand of you that
you take mr bubhoge before a magdis

to be admittedd to bail there is
a magistrate here before whom we can
get an immediate hearingbearing

judge henderson was invisible but
justice thomas D Dee whose author-
ity in a matter of this kind under secbee
1014 of the revised statutes Is equal
totd that of a district judgejudgewaswas at hand
and upon being requested by mr
richards stepped to the scene mr
richards called the attention of
deputy hopson to this act then
the attorney spoke in a low tone
to mr budge instructing him
to make personally formal de-
mand upon the deputy for the oppor-
tunity to give ball before magistrate
dee while lawyer and client were
thus conferring deputy or bailiff mc-
lennan seized mr richards by the
shoulder and thrust him away from
mr budgesbadges side yelling

11 get away irom here or
hurtburt 11 I1get

A great many people were present
and previous to this time the indianaindigna-
tion of a score or more of Mmrr fudgesbu gel
friends who remained with him had
beerbeen roused justly by nans
conduct thib last act of brutality in-
tensifiedfied the feeling but mr rich-
ards remained perfectly composed his
face not even changing color at the
impudent assault which was committed
upon him and he reiterated in a voice
odtheof the utmost calmnesscal his demand in
behalf of william budge for the op-
portunityportunity to givegie ballbail before the mag
istrate who was present he warned
theake deputies that if they failed to ac-
cord this manifest right to mr budge
they would do so at their peril

master rogers bobbed up agitatedly
at this point and called hopson and
mclennanfian to one side while deputy
whetstone took the prisoner litinclichargearge
after a few moments of pri-
vate coconversation between rogersgrei

mclennan and Hohounionution mckea afta
acisla waktook holdbold of mr bad be
botn to NAPOwy 4 01 iliad of


