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SUPREME
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3y Frqnkiin JS, Hicharda.

Iay it pleask the court :

la ihetiiaclitirtiotttiioleinn duty,stoo4 In thin august presence, at an
early day0f the present terra, and
asked for a construction of section
thic of tb "Edraundu Act J' la tho
ttiuuc dt oU pele Mho were
harasseiU by the 4noet! wtttaordioary
and coDllictiuit Judicial interpretations.
.made. the. lower courts, I appealedto yotir--f oor lor a removal 01 tne
xloubta, and a dissipation of the rays-Iteriea- ,-

tjyi;wulcti'nif Mrtnuelv aoi --

biguoud atatutliAcl.Deei))Bvelopea.
The decisloa. ot..vws Court in'
that cSsd.ttiiyji?jaon case, waa
mncit 'inl 11 ul an fur .4 thit
fate DX that oattKnlAT Heleh&ant was

'concemctl.l xrtrt'ir "did - TlOt provideaaiuat future complications ana op
pressive constructions.

Once more I appear at this exalted
forum upon a similar mission. I fear
that I can edd no new reaofta to those
Riven on tne former occasion, vthj
this supreme tribunal should Krant to
the devoted people cf Utah, a fixed de-
finition of this incomprehensible law.
I cnU only pray this court in its merci-
ful Justice, to remove toe stumbling
blocks, the suares and pitfalls, from
the pathway of my people, and to shed
li(fht along the way which many must
travel in order to conform thoir con
duct to the requirements of this law;0
If your Honors wiil-d- o this 11 you
will but show what the law is, that it
may be understood and obeyed wnat-ev- er

may be the individual fate of
Lorenzo Snow, the plaiutiff iu error.
He will not feel that his jeopardy and
pt ivatlon have been La vain.

Mr. Snow, oa separate trials, was
convicted in the District Court of
the First Judicial District of Utah
Territory on tbree indictments for un-
lawful cohabitation, and the judg-
ments, each for the highest puuisli-flae- nt

allowed by law, were affirmed by
th tiuprema Ctourt of Uhe Ter
ritory ' and hef;;is tfoj

1 ...... k th,. .anto 'M,,'UUCU (H UKUtlUU,UI UIC liua, J UK

Indictments are found uaderfsectlon a
of chapter 47 of as-ae- t ot Congress ap-
proved March 22d, 1882, which reads as
follows:

Sec. 3. That if any male person in
a Territory or other place ov-fr- 1 which
the United States have exclusive juris"diction hereafter cohabits with more
than one wonian, he shall be deemed
guilty of a misdemeanor, and on con-
viction thereof shall be punished by a
fiae of "not mora-- thaii taree .hundred
dollars, by impfIsphiaeaf for not
more taan fix montheorJjy totli said
pn4h meats, in the diciia of the

One indictmeut charged cohabitation
with seven women as wives in 1S83;
anoth.r charged cohabitation with the
same women in 1884, and the third
charged cohabitation Jtith the: same
women ABtlif tbe etuven flrst months of
ISHo. The trials occurred ia the inverse
order of the time covered by tbe in-

dictments, commencing with the
for 1885; and tne numbers in

this Court do not correspond with tbe
order ol trial.

The questions in the first case trie J
iuvolve the construction and effect of
the section of the act of Cougresj
above quoted and what constitutes an
offence under it, also the evidence ad --

missible to prove it, and the manner in I

which the questions involved were"
submitted to the jury. Tne questionarise out of objections to" fh sufHci-enc- y

of tBtsvlderwce under, sitd gtat.-oo?-,

objections aa4 esceprtoirs-
- to ma

admission and exclusion of evidehoe
and to instructions given to the jury
and requests for instructions refusedv

The other cases involve the same
questions, arising ia the same way,
and each ot them also Involves two
additional question of general import-
ance, to-w- it:

i

1st. Where the alleged cohabltatiotf
has been contlnuoas and at the same
place and with the earns women, cau
the cohabitation be divided tafto supar
ate offences marked only bf an arbi-
trary division of the time?

This question arises on the ruling of
the court sustaining a demurrer to
pleas of the first conviction, and of the
first and second convictious, in bar to
Indictments in the second and third
cases respectively.

2d. Is the affence of unlawful cohab-
itation with more than one woman
committed Ly cohabiting with a wom-
an not a lawful wile, and at the same
time hating a la wf ox wife living ' with
wbora thertluo cohabitation ; and if
there is a presumption of cohabitation
with the lawful wife, is it indisputable
and Incapable of being rebutted?

This question arises on an instruc
tion to the Jury in the second and third
cases, which I will read when I. reach
that point m my argument, j..

Our first i filament of error 1st In-
sufficiency of uhs erldencftto.Bupport

The whole record shows an utter ab- -
seuce of evidence of cohabitation with
any woman except the wife Minnie.
and discloses the fact that the defend-
ant lived exclusively with her and made
his home at her UVuse during the entire
time charged in tne indictment.

The marriages with the several wlvea
had taken "place at different periods,,
tne first, Adeline's, occurring more
than forty years ago. and the last,
Minnie's, fifteen years ago. Jgagh of
tbe wives lived In her own home, con-
veyed to her by deed from the defend--?
ant, dated In 1874.

Adeline and Phoebe occupied oud
house, (which was conveyed to them' in
parts), and had aO lived for ten years.
Their house waa from a third of a mile
to half a mile distant from that in
which Mr. Snow, lived with Minnie.
Mary dwelt in a separate house and
had so lived for ten years or more. Her
house was about half a mile from Miu-ule'- e,

Sarah. JIaxrlet..ieanor and
"Minnie had resided ta tnSdobe house
called the "Old Homestead," each In
her own part, and the defendant had
also lived thereuntil some time in 1881
or 1882, When he'aod Minnie moved In-
to the brick house on the same block,
where he lh--d xetnsff e)y until bis

Since M-n- e' removal from
the oicjbom sad, t yrah, Harriet and
tieanor, wtLUtaeurit sines nave oecu- -

It, each l:fii(r4a the part con-eyed.- -to

.Jir.- - Thai old homestead
frens east on-Mai-

n Street, which runs
north and south, is about twenty feet
from the street, ancurorn tbe gate in
irop.tjpl thdhooie aiath leads north-
erly jud Mreaterlr,-passin- g partly
araaid,haa 9a-ai- b th sides of the

Lhouae to the northwest corner of it,
and continuing thence northerly
through a gate in the fence between
the old homestead gejBl8es and the'
brick houst' ptei&Le , wned and oc-C0- pi4

by lUufilf i Xlye lrick house is
on an east and west street, fronts
north, and Is 60 to 70 yards from the
old homestead, but on the same block?

Your Honors-- caa sea- - from the dia- -
gras4raqictatlYfYTi'fYf these partiesrivetVaii fwlli'htvf fcideavor to teU
yea wnatleIdjjlscloses as to

lThere is no evidence that the defend
ant ever saw either Adeline or Phoebe
darlns tbe time Charged in the Indlct--

iaetitaaaIe lived with Minnie In the
brick house. The evidence to show
eohabltaUo wiJttSrrh. Harriet. Marv

Jauii Eletaoi, akol tbm, is In sub- -
tancetnis:
M called on Mary and her family

"as any other gentjeman friend," four
oTfWe ilraesuriliKhteyen rflonths
mf LAas.AndiMmaJii4 Mrfi half a mln.
ute to half anhonr. These- - calls werel"

slopKa the lw nor been there at
night. This leaves the ocenpants of the
bid homestead,. Sarah, Harriet and
Eleanor. , .

He wUadtwaar? tore ties on ba

tefcaiy, Vshd remained half
an hour possibly ah hour-iqri- ng the
darqidWteaxorritytln the house
and-waoiaet- e ftftfievenlng or at
nignt. lie waa generally occupied our- -
!rthese calls la business conversa

?5an.al?.r.th0PrWve

more thrni one woman, ana mis fuft
was to be found . beyond a reasonable
doubt. The defendant asked the court
to say to the jury that tbe partiesmust have lived together. The court
refused to so Instruct, but naid
that if the jury found that some
one might have been led to
that belief it was enough. Who
is to be led to that belief? If it
be interpreted to mean that the jurymust be led to the belief. It is still er-
roneous and would mean "If you Mud
you are led to this belief by the evi-
dence tue defendant ia guilty."

Fourth request. ' The defendant, though
living with one Mile, could lawfully
vidil another and her children
at reasonable times and' for lawful
purposes, and the purposes of Inquiring
concerning tbe health and welfare of su4-.l- i

other wife and his children bv her, Of pro-
viding- for their support, and the education ,
employment, ami butiaea of the children
would be lawiul. tie is not required to
break oil friendly rc latum, with any of hU
wives and may attend friendly or social or
relrgioos meeting! at their houses."

This request met every aspect of the
evideuce In the case and the defend
ant's claim of the purposes of his
visits. If he can vtait a plural wife at
all. we submit that It should have been
Kiven.

And this brlnzs us to nt

quert : Can a man visit hi plural wife
at all without violatiaathe provisions
of this section?1 She Is the mother of
his children and, lo addition to his
moral obligation to sap port her aad
toeto, 10 proviOM uotr education.
aud moral training, there is the legal
duty to do all this Imposed upon him
by tue saino act whicu prohibits co
habitation. The children are as a rule
at the mother's home, and need; the
combined wisdom and solicitude of
both parents to rear and lit them for
the vocations and pursuits of life. Can
it oe possible tnat congress latenaea
to prevent tbe nareuts from ever con
ferring together upon such important
issues or toi onpel them, alter sustain
iu; these close relations ta each other.
to sacrifice the vital Interests of their
offspring and become as utter Strang
ers? Does the law forbid them such
association aud intercourse as would
have been proper If they bad never
been more titan ordinary friends, and
as is now necessary to the welfare of
the children? Does tbe law. iu
making it the duty of tbe father to
care for his offspring, also requiremat be should -- tear them irotu
the mother's bosom and send them be
yond her reach, lest In his bouaden
ministration to their wants he snail see
or speak for aa instant with their
natural nurse tUe mother? To
concede these ihinirs would be t i
imDUte to tkmcrress the ernel arjsurditv
of Imposing a Iezal duty npon the citttzen and then inntcung a penalty lor
the performance ol that duty, lour
Honors will not sustain such au iu
human construction.

No instruction equivalent to the
fourth request, waa given, bat the jurywas Instructed as follows, and tbe
plaintiff in error excepted :

"Of course the defendant might visit his
children by the various women, he may
maae airection regnrarag tneir welfare, u
may meet the women oil terms of social
equality, but if be associates with them as
a hu-ba- with his wife he is guilty. The
CdmuaJi law says there moat be. an end to
the relationship previously existiag be
tween poiygauust; it says inac reiationsnipmuni cease.

Th fourth request asked the Court
to -! fiat tne biaiDt'ff in error miibt
visit his wivi-- s i ,'ure is uo answer to
this t lu tin- - ciiarne. Tbe Jiiry
Were loi.i tu.b ie iuii:ut visit tne CliUU
ren but there wa uo cbarire of cohabit
ing with them. They were also told
that he may "meet the women on terms
of social equality. This implies
nomine ni tre tuau mat oma niaviDe
guesi.-- a a iiit-nd'- s bouse or may meet
on tbe -- i",! i r in any puniic pta,auOItne f;rni "uieet" ilc u les aad would
be u:m. it.d to mean a caualraeet
lng, aud iidt au Inteuiioual oue while
tne term visit would mean au inten-
tional going 'to see the vitry ptrsouvisited i and it was to this view that
tne request was qirecu d. What lan-
guage could be more misleading aul
delusive than the expression j If bo
associates uti tbeiuas a huauaud vltu
his wife lie is guilty r '

What did the Court mean bv that ex
pression? Whenever Mr. Snow met
either of bis w!v., whether at their
homer, on the public titreflt, at meet-
ing or eUM li re, Uie what
ever it was, 4ithiiiiU iutbetvreseuceof
others and eiiiirt-l- ) iuuocrntand proper
in iu uuinttuieri m u ausoauu ana
Wife. I have bad uocasion to atate to
your Honors in Ioriu r cases, tno be-
lief of my people with regard to the
marriage relation. We believe that
when once entered lo'o and sanctioned
by competent authority It becomes
eternal in duration aud cannot be dis-
solved by auy human power. So that
wuatever association takes place .
tweeu buch parlies. tpustbe a hus-
band and wile, aadl the lurv. uuder- -
staudiug this, must have adopted the

icw tU4t uuder thigi aatonadias inU
strucUoo the aocused was guilty.

Fifth RoQuost. "Having more than one
wife and claiming and introducing mora
tliau one woman as, wives do uotebnxtitute
the offence charged. You mast find, to
Justify a c.nvictlon, that he has lived with
more than one withia the tint stated in tha)
indictment." - -

The prosecution had given evidence
that when Lorenao Snow waa underarrest in the U. Si Marshal's tllce,
and three of the women were there
under subpoena, he had Introduced the
three women as his wives; and the at
tention of the jury waa nowhere called
to the distinction between "evidence of
the status and the fact ofcohabitation;
and tbe ambiguous manner in which
the Jury was instructed tended to tnU4
lead them as to what constituted the
n(Tnce and to Induce them ta irlvn nni
tue importance to the relation of the

parties. I contend that the request Is
fair, meets the issue before, tue )uryi:
and should have been given. .

The only answer to the request is
found in tbe causes of the charge a!4
ready quoted, that "the Edoianda law
says there must be an end of th,e rela-- t

tlonship previously existing between
poiygamlsts. It aasa that relaWooship
must cease," ,

The giving of this 1natruQfl6n was
gross error. The "iCdraunds law,' as
construed by this Court, does not say1
mat --mere must oe an enu to tne refltionhiiorevifn9lVeTitlnir hitwn 1

Dol7Mmists. nor thatHhat liiatn
ship must cease." Bat, on the coq-- l

trary, this Court In constnttqij; ' that
statute, in the case f M"urPhy V. ftanv
sey, (114 U- - H-- f .) expressly negativesthat Idea U the following language:,"The crime and offence of bigamy or
polygamy consists tn the!
fact of unlawful 'marriage.
Continuing to live in that state after-- 1

wards is not an offence, although co-
habitation with more than one woman'
is." '

This Instruction left the Jury to infer
that there must be some measures tak-
en to sever tbe "relationship. "and thata man conld not admit that the rela-
tionship of husband and wife existed;
wttbout being guilty.' Such la not the
law. That law punishes the offence of
polygamy and the offence of living;
witb more than one woman as wives:
and it the old relationship, c--r status as
distinguished-fro- m sdjne new alflrma.
tlve offence ia. raajnialneti, the polyga-- "
mist cannot- vote. Iq a proaeQUtlou lor
unlawful cohabitation, it is gross error
to use language if rora which the Jurymust have unuerstoodr that the- - main-tenan- ce

of -- ma relationship wan ih
gist oftbe offence. Thts adopted tbe
tneory tnat ma - uoiuing oaiv as wives: rwaa the gist ofthe offence and virtu-
ally' declared j Ihat--; the v cqlj garaous

1

sUtus itself waapriminalf v tt

9 Rlr. SiiQw tyvd admitted the relation. . .. . .t. i ftkA 4nWM Ml n L. L .J I

euip, u4 vuo ju .uuuumciiiy UUuer
stood from this part ot tha charge that
umu-aws-

b aomissicu they were UAzeetea tocanvicfc.s-ig'- ij.n ,

vr nen a say m bu aaniuea tne rela-
tionship I do not mean tbat be ad-
mitted the continuance of any polygamoua pracc'or vcaidact, but - tS
exlatenca of that t spiritual . relation
Which had beeu entered into by them
and whloh according to their belief,till continued; And will .continue to
exist, even in .eteratty; no s matterwhether they together 4aa this llle Ias nnsoano ana wives or; not- - This lawhat he meant and all tm
admission that the womea wtrei hi
wives and that h bad claimed, them aa
iucavand yet cpoa thAtidtolialou andthis .lflatrncuoo ithef fouatt. Lias
gouty" of uiiuwjni cbiUoja..- -

fend.int innocent until he is provn arulty
beyoi.d a reasonable doubt, and hiseuJ,,0,- -

inBOCri' is lu iH9 uetrniiiieu uj ,uui"what others or the public may have believed ;

or had reason to believe Irom his tannoi-- of
living is uut the issue, but you fe to say
from the evidence whether or not he did iu I

fact live with more thau ouu tdiutu as
charged."

This rt quest brought the
squarely to the point whether 'Cohab-
itation In fact witb more, thau oue
woman was necessary or not, and he i

refused to tell the Jury. Can any oue
doubt that the defendant was Entitled
to havt this iustructlou given? It
would seem strange that tbe necessity
should arise for asking a court to tell
tbe jury what the Issue was which they
were to try, and utterly Incredible that,
when asked to ao charge, a court
should refuse; but such a necessity
certainly arose and such a refusal was
positively made In this case.

The only answer to the instruction
asked for Justifies the request, aud Is
as follows:

"If the conduct of the defendant has been
such as to load to the bohef that tho par-
lies were living as husband and who live,
then tho defendant is guilty."

Seventh ltequost. "The dafead.-ru- t was
not required to give any notice, public or
otherwise, of his manner of life or suppose,
or whether he was or was not abstaining
from cohabiting with more than, one worn
an, aad it Is a sufficient defence if you And
rrom ue evidence tnat it ia uot soown uo
yead a reasonable doabt that ho in fact did
lii e or cohabit with mere than one. 'f

Eighth Request. "It I immaterial
whether or not there waa any change of
conduct toward, or ot relations with, his
wives at the time of the passage of the Ed;
mufids law, if at and prior to that time he
was not violating the provisions of the act
rotating to cohabiting with more thau one
woinnn, and If in 1SS5 he ha not so co
habited, he Is innocent of the present
charge, whether sucli innocence is the re
suit ol a change of relations, with Ids wives
or the reiuli.of a luaiuieuauoe ot former
relations."

These requests were material, lu
view of the evidence comparing the
defendant's manuer of living lu-188-

with his manner of living during ten or
retire years, aud the Instruction per-
mitting tne jury to consider such evid-
ence, and the declaration to the Jury of
what the Edmunds law says. Aud 1
most respectfully assert that fie de-
fendant was entitled to have eaoti and
ail of tbe requests given. The refusal
of the Court to lusiruct tbe Jury as to
the real issue aud the misleading aud
erroneous Instructions given undoubt-
edly led the Jury to couvlct my client,
not because be had lived or cohabited
with more thau one woman, but fclmplybecause he admitted that tne Women
wfiotn he had married for time and
eternity were still bis wives. Such
gross errors certainly entitled bun to a
new trial, aud the Court below erred
in not granting It.

In each case Judgment on the record
is entered in three cases. 1 do not ud

this practice, aud It grosslyInlures tbe defendant. Each commit-
ment requires-

- bis imprisonment
eighteen months, aud a satisfaction of
one would not ou its lace be a satis
faction of the others,

if your honors please. I come now to
the question of segregation which Is
raised by the pieas of former conviction
Interposed In two ot these cases. Turee
indictments were found asalnst Mr.
Snow on the same day and ly tbe same
grana jury, lor conaDiting witb the
same women iu 1883, In 1884, and the
eleven flrst months of 1885. respective
ly . The question Is simply this : Where
the alleged cohabitation has been
continuous and at the same place and
with the same women, can It be di-
vided by au arbitrary dlvison of the
tune mio several offences?

Ihe statute onlv prescribes one nen
alty for unlawful cohabitation, and as
tbe offence in Its very nature is con
tinuous, consisting of a continuing act
or series oi acts, au amounting to tne
one tning termed cohabitation, it is
necessarily thQame.. offence until the
continuity. Is brokeu by a prosecution,or oy some iaarKea,aci or cessation;
auJ wheru me continuous act covers
every day for a period of nearly three
years, as shown by these ludlctments,the Offence is oue and indivisible. It
is njeiely arbitrary to divide such a
oontliiucui act by years it is Just as
susceptible lo division by mouths,
weeks, or even days and such arbi-
trary division shows that there is no
division lu factor In law. and that it
cau have no principle to support it.

So tar as the books disclose, this Is
the first time tnat an attempt has ever
been made to segregate tbe offense of
cohabitation, a fact which la Itself vert
significant, and will doubtless hate lu
weight with the Court In determiningthis very Important question. 1 ea
important, because. Tas I will show
jour Honors ia the course of my argu
ment, it, resoivea itseu into tue simple
proposition, whether it U possible for
the prosecutor and grand fury, by this
navel uracedure, to so chance the nun- -

tsbment prescribed by law, mat it majbecome life imprisonment for an ot- -
ieuert to wuicu tne statute has
tauweu, as. tue maximum penalty, b
montns lmorlsonment and thrna hit
ureu uouan uue

But wailo A'.- - dud no case directly I

point, the principle we invoke has bete
applied in nuiiK-rou- s cases which ar
analogous to tui, and the reasoning oi
the court j I hose cases Is 80 cogeuithat we see lo room for doubcas to the
soundness oi our position, lu the cast
of Sturgls v. Spofford, (45 N. Y.,) the
Court held that ouly one penalty could
be recovered for several violations of a
statute occurring before A ho suit wa
brought, and in speaking of the reason
and policy of the law . the Couit usee
the. following pertinent jlaDguagc : "If
the prosecution ia DronintTv Instituted
lor a single otxeuce, it operates as a
salutary warning to discontinue the
practice or acts complained of, while
delay may be retarded as an acquies-cence in the right Of the uarty to per-
form the act. under this rule
the party prosecuted will have an op-
portunity to desist from doiug the act
complained of, and if be does not, ht
will knowingly laour all the hazard oi
repeated proaecutlous."In tbe case of Fisher v. N. Y. Ct and
II. It. R. U. Co., (M 8. Y.,) the Same
doctrine waa held, and tbe court says :
Viiut onu penalty cau bo recovered
Upon the statute under consideration,tor all acta committed prior to. the
couiiuunceiuent, oi tue action. It attei
IfZ it is again violated, n"r maj
maoceQ thereafter, and ao on as Ion
aa violations outlnue. This will not
only tend at onoo to put a stop to the
extortion when It Is commuted know-
ingly by the defendant, but where it is
done under a mistake as to Its rights.Will give it notice that Its right to
charge , the amount claimed is chal-
lenged, and will Induce a cautious ex-
am nation of the question, aud an
abandonment of the claim before a
ruinous amount ot penalties have been
incu;rred.H

If it be necessary that the Government
thould give a defendant notlce.by com-
mencing suit . in each case, where
the penalty is only $6L how much more
imperative m.ust be the rule in a case
Mk,Q this, where the penalty imposedmaf be both fine and Imprisonment,and where the delay might caure tbe
defendant to not only incur "a ruinous
amount of penalties' in' flues, but
even to aubject himself to imprlsoi-men- t

for lif e.
IThe Chief Justice: Your position istbat they cannot divide up a continued
cohabitation Into parts ?
t Mr. Kichards. Yes, sir.
The Uilef Justice. Here they seem tocave made onlr one arrpHt
Mr. Kichardi,: That is true. Theywaited until more thau three years at--

. uv mi n passeu oeiom cuiai
menclni jJTosecuttou, and then ar
Tested the defendant and indicted him
three times; ou one examination nf

ZAXx"
This is what we complain of, and wesar - there was but one offense, andshould have been out one Indictment
and one prosecution.
I" The Chief Justice. They charged him
with -- cohabitation - with the I same
women In every rase? v' c

3 Ut.. 'Richards Yea, sir; ' and Jntro-- 4lillml?ZiS- H SAO AAA SS. St

timea;'. and --

procuring three convic-
tions. . t . , , ;

'Mr. Jostle: "Muler,'"' 1 understAnd
'the , Inaictment for ' the offenseft isss waa first tried, and

defendant convicted
Concluded oa JSecond rag.

concerning tbe children and to learn of
their wellbeing; and on business with!
Frank, a son, who was engaged in mar-cant- ile I

pursuits. He stayed a few
minutes each time, and sat down from
half a minute to perhaps half aa hour.

He called on Eleanor and her fam
ily two or three times in 1885, remain
lng from ten to fifteen minutes each
time, but did not eat or sleep there.

This lathe whole evidence to show
cohabitation in 1885, and there was less
evidence of it in 1883 and 1884.

mere was no room xeptior mm in
any bouse except Minnie's. There he
ate, slept and stayed when at home.
His mail and business papers came
there ; his personal clothing was kept
and cared for there;" and no indication
existed of, a home or habitation at any
other place. Not only was It the fact
that be lived exclusively at the brick
house with Minnie, but it was also the
understanding and repute In the
ueiLh!:oruood that be had so lived.

I confidently submit that such astate
of facts cannot constitute a criminal
cohabitation with more than one worn
au. There was in fact and in law no
cohabitation with any woman but
Minnie, and therefore the evidence is
insurtlcieiit to sustain the conviction.I have, in discussing this point, dwelt
more particularly upon the evidence in
the case lirst ' tried, because it is the
strongest of the three cases against the
aeienuaut.

Mr. Justice Harlan: There is evl
deuce that be claimed the women as his
wives, is tftefe notr

Mr. Kxhards: Yes, sir: be admit
ted that they were his wives and that
he had claimed them as such. I shall
consider the effect of that admission in
my next "point, bet, certainly, it
alone could not constitute cohabita
iion.

M r. Justice Ha dan : What do vou saycohatMtation consists of; what does:
cohabitation mean?- -

Mr. Richards: I say precisely what
your honors said in tbe Cannon case,
tnat conaoitatiou means livinir to
gether as husband and wife. And to
violate this statute a man must so live
with more than one woman

As my illustrious colleague will have
occasion to refer to the evidence, dur
ing his argument, I Willi pass on to the
seeooa assignment oi error.

W e contend tthat the court erred in
admitting oh the trial for cohabitation
In 188o evidence tending to show Co
habitation, with the same women in
183 and 1834, and prior thereto, when
inuictmenjcs tor iooa ana van were
pending before the court.

Ine evidence so admitted extends
through the entire case, and includes a
comparison of the manner of 11 ring ia
tbe year 1885 with the manner of living
.prior thereto.

In objecting to the evidence the at
tention ol the court was called to tbe
indictments for 138.1 and 1884. and the
court held that It would take judicialfiotice of thsui and not require them
to ne offered in support of the objec-
tion."

The evidence was net on! v admitted.
but the jadge charged the Jury as fol
lows!

"If there ia evidence that the defendant
imf married, the women, had been living
with them as hi wives before the offence,
it uury be considered by the jury as adding
Woigiit to any circiunaiancea proven, point-
ing to uahiwfnl cohabitation during the
time the onence is charged."

The statute, nnder which Mr. Snow
was indicted, has been construed to
mean a cobabltattou with more than
one woman as wives, or under the
claim or dolor of a marriage relation

LXiierii werr-tw- things for the Drose- -

cutor to proye: Ihe claim or color of a
marriage relation, and the cohablta- -
tjou Hie latter being tbe body ot the
one nee, me former ouiy relating so tne
statu or trie person committing it. it
is not disputed that, as to such status
of the person,cvidence would be prop-
er covering any number of years, though

epsrraie muicimems were pvnaing,audthatsuca evidence wo aid violate
no fule of law. The plaintiff in error.
at tbe opening of the trial, admitted
the sttB and the "botfling out" of
the women as wives in the broadest
terhxs, "as this quotation from tbe
record shows:; "The defendant by his
counsel admitted before ;the com t and
ury that.he had been married to all

the women named In the indictment,
the last marriage being in .1871; and
that he never was divorced from
either; and ever dtace the respective
marriages has claimed each of said
wvmen as his wife, but did not admit
that he bud cohabited with more than
one of them during any part of the
time charged in tbe Indictment."

This reduced the Issue to proof of the
cohabitation daring the time charged,
and gave the prosecutor no excuse- - for
Offering evidence of prior cohabitation
to show the status of the parties, or
the "holding out" as wives.

The general rule that, to aid in con-
victing a person of poo offenge the
commission of another though a like
ofienso, cannot be shown to defend --

am; prejudice, Is well fettled. Mr.
Bishop lu his work on Criminal Pro-
cedure, Sections 1120 and 1123, sayst
"On a trial for a paitlcular crime, the
State cannot aid tbe proofs against the
drfcMidaut by showing him to have com-uiitt- ed

another crlm." ''Xoteven
on cruss examination can his case be
prejudieed with the tury by testtn)ony
to auv irrelevadt ku 1(1..'-

- 4UU IS
the settled rule of law as shown by the
autuormes cited in our brief.

The exceptions to the rule do not re
late to the prooi of tne jact or act con-sttlutiB- g

tbe oSensu, but only to'the
aestldoa - of knowledge, purpose,

malice or mtent, waere sueu tilingscharacterize the act and are iuecessary
to make It criminal or to enhance its terimmaljty. T!je cases cited by oppos-A- &

counsel --fd to this ejftent but no
farther."' and.: in his areaincnt on
AfiOUiar branch ol the case, he has con
ceded tne very point fqr which we are .

here co&tendiug. 4f(er qsotln2 liber-
ally -- frent th authorities be says:

rom this practice it Is clearly to be
ded need that there mtgntbe any num-
ber of Indictments against a party for
either of tie offenses named, but that
noonetndlctment could be supported
bv evidence which has been Introduced
h'aijor any of the .others."
U if counsel jh$s stateij the jaw cor--
reci.'y upon tnis point, anu ne uertainiy
has, then j t necessarily follows tnat
tUcto waa error in admitting- - this evi-
dence to proye the Only fact in issue,
and lu giving instructions ta tbe Jurythat tbey might consider it. The nsual
teat as to whether one action or pros
ecution Is a bar to another is whether
the same evidence would prove or tend
o pro ye each case. Here there were
separate indictments for 188 and J.S84.
for the same acts which were provedto procure a conviction for 1885.

Mr. Justice Miller t Suppose there
was bo, one iqdictrnsnt, that for 1885?

Air. liicnaras i l nea i say tne pros- -
rTecutlon might have introduced evid--

eoce ot what occurred la 1883 and 1884,
because there was - but one offence
Charged. Hut I most emphaticallya jpersoo, cannot . legally be
convicted of three separate offences
apon the same evidence introduced In
three separate trials. Both law and
Justice forbid such a thing; and yet It
wai done In these cases. On the trial
for 1885 the Court admitted evidence of
what occurred in 1883 and 1884; on the
trial for 1884 the evidence as: to 1883
and 1884 was used the second time tcH
procure a conviction; ana on tbe trial
for 1883 tbe same evidence as to what
occurred In. thaf year was used the
third time.

Mr.Justice Field: It may be that
the same testimony covers the three
jrearsv'- - V-- ' i

'
.. Mr. Hicharda: It. is Utterly Incom-
prehensible to me, under the authori- -
ueastreaa tnemancr tne principles
of law as I understand them, that the
same itesUonj"; can ha gsed three
times to conyict a person of three dis
tinct offenses. Bat I pass on to the

eitDoini ibdit nriei. --t - ,

enbefthat BO'exaal intercourse bad
taken place" with anyxtf the worpen ex-

cept one.
tThls Court has decided that proof of

laexuaj, intercourse i,neet not be made
uy me prosecutor anu is nos Fsoeuiiai
to tha offence. It has been held, how
ever, that the prosecutor may prove it. 7if he can, andl proof of the birth of
children In Utah Is taken aa evidence
y? cohabitation c

it waTheWnot be IwioXtl
Klof fiMiawiiai-fntercoarsa-

. Was
JsJetstaad ttat rating la not based on

in the Cannon case constituted cohab
Itation irrespective of the fact ot sexual
intercourse, and that the admission of
tne evidence could not uaveaeipeu tne
delandant's case, and its exclusion
conld not injure It.

In this case there were no such con
elusive facts. The plaintiff in error
bad not lived in tbe same house with
more than one woman. He claimed
and the evidence showed, that he had
merely visited, and bad not lived with
more than one. and it was a Question
of fact for the jury whether those visits
were made in aaood faitn ana lor tne
mirDoses claimed bv the plaintiff In er
ror, or whether Ihe was In fact living
or cohabiting with the women. It was
therefore proper for the plaintiff In
error to show to. the Jury the character
of those caMs or visits, what occurred
and what did not occur, and especially
that no such decisive act took place aa
would couvert those visits into couao-ltatio- n.

The nature of the visits and
the purposes for which they were made
were involved, anoirom me aamissiou
that tho women were his wives the
jury may have drawn unfavorable In
ferences as to what occurred. A ref
erence to the testimony will show that
there was no evidence from which the
Court, as a matter of fact aud law,
could say there had been cohabitation,
but that the Jury must pass upon the
question, hence tbe Court erred la ap
plying tbe decision In the cannon case

The argument of opposing counsel
illustra-e- s the hardship to tbe defend-
ant of this ruling.. He insists that the
testimony of Mri Snow's wives should
8 how that "he bad become to them as
other men.", How could this have
been done in a more effective manner
than by their testimony upon this very
polnt? it is true that Mary said, "he
called as any other gentleman friend,"
but, when pressed by tbe defense to a
more specific statement, she was
stopped by the Court at this most im
portant point and forbidden to au
awer.

The court erred In refusing instruc
tions asked by the defendant as fol
lows,:

Second Request. "The term cohabit
means 'live with' or 'dwell with,' and in tbe
act ucaer wnicn tne defendant is inaietea
means to 'live with as wives.' "

Third Request. "To constitute cohabita
tion there must be such a frequency or
regularity and manner of association or a
wau and woman aa to amount to a livinir to
gether and distinguish the association from
mere visits, anil so long as there is not a
living together occasional visits do not
amount to cohabitation."

Tha court refused these requests
severally, and srave bo equivalent in
struction or any instruction which
would clearly call the attention of the
luiy to what constituted cohabitation.
or that the parties must in any manner
live together to constitute a cohablta
tion.

The court charged as follows and the
plaintiff in errorfiexcepted :

"It 1." not necessary that the evidence
should show that the defendant and these
women or either of them occupied the same
bed, fOeptni the some room, or dwelt under
the same roof ; neither is it neceaaary that
the evidence should show that within the
time mentioned in the Indictment the de
fendantbad sexual intercourse with either
of them.

"The question Is, were they living- - in the
habit and repute of marriage?

"The offence of cohabitation la complete
when a man, to all outward appearances, is
living and associating with- two or more
women as wives.

"If the conduct of the defendant has been
such as to lead to tbe belief that the partieswere living as husband and wife live, then
tne defendant ta guilty.

Mr. Jostles Field : If a man has sev
eral wives, and he does not live In the
same house, does that prove that they
do not cohabit together? Unless he
keeps a hareio he must keep them In
separate buildings.

Mr. Kichards: While It may not
prove that they do not cohabit, It cer-
tainly does not prove that they do co-
habit. It Is, your Honor, for the pur-
pose of finding out what constitutes
cohabitation that am Ijere with these
cases.

Ia four sentences the court gave one
negative detinitlou, that is, told tbe
jury what was not necessary to the of-
fence, and three separate affirmative
definitions, and the state of the evi
dence is Important in comparing what
was asked with what was given. Oc-
casional aud quite rare calls or visits on
the women who lived In separate
houses was all that was shown, and
some of those visits were to sons of
the women on business, Tbe plaintiffin error claimed before tbe jury that
those calls were mere visits, and in
that view asked that the jury might be
Instructed as to the meaning of the
word "cohabit." and what would con
stitute cohabitation. The evidence
showed that he had not eaten or slept.or passed an evening or a day in the
house of any ot these women, and
there was at least a fair question of
act to go to tbe jury.The ufeirative definition of the lud&e

did not meet tbe case, and, thoughsome of it was correct, the statement
mat tney neeo not. uweu m tne same
house was at least misleading, and not
an answer to the requests. It may be
conceded that cohabitation is possible
witnoutawemug in tne same nouse.
but there was no evidence In this case
calling for tbe instruction, aBd the
ury frouj i only nave understood that
iviuu in separate houses and holding

out the women aa wives was sufficient.
The Mrs i affirmative definition Is:

Were they living la the "habit and re
pute of marriage?" The repute of
marriage, and marriage in fact, were
not disputed. Tha habit of marriagewas a vaKue eeuerai expression iroui
which the jury could get no inform a- -

on aa to what was cohabitation, and
was only a repetition ot the substance
ot the word cohabitation without aid-in- n

in its interpretation. Tha second
affirmative

. .
definition did not submit to

j L a.t .1 a - - -tue jury wuetuer tu?re was anviug to-

gether, or ooDabitatlon, which was the
issuable fact, but submitted tbe pro
bative fact whether there waa tha out- -
wardADuearanoe of cohabitation, and
did, not specify to wfaorn such appear-ances must be? known. Tbe differences
between tue requests and this defini
tion are pointed, and the Instruction
had a tendencyvto mislead tha jury as
to what was thev Issuable fact to be
found,

in tbe case of Irvineston v. Marr- -
and (1 Cranch) Mr. Justice Story in

delivering the optoioq of this court
said i ''The prayerof the plaintiffs in
the fifth exception Was for a direction
that under all the circumstances of the
case there was no such concealment as
would avoid the plaintiffs' right to re-
cover. And if, in point of law, the
plaintiffs, were entitled to auoh direc-
tion, tbe court erred in their refusal.
although- - the direction afterwards
given by the court imignt. oy inference
and argument, lu the opinion- - of this
court, be pressed to the same extent,
for the party has a right to a direct and
positive instruction i anu tue jury are
not to be left to believa ia distinctions
where none exist, or to reconcile pro
positions by mere argument and Infer-
ence. It would be a dangerous prac
tice, and tend to mislead Instead of en- -

a lurv."
The Supreme Court of Connecticut

In the case of Morris v. Piatt. (32
Conn..V aavs i ."The court d'd not con
form to the request; Tha charge as
given informed toe Jury what 'the great
principle', of the law of self-defen- se la,
and correctly t but that ws nqt all to
which the defendant n as entitled. It
is hot for juries to apply 'great prlnci-rUeaVUk-u- ibe

particular-stat- e of facts
claimed and found, and thus make tha
law of the case.- - when . the facts are
admitted, or proved and found, it is
for the court to say what tbe. law as
applicable to them is. and whether or
not they furnish a defense- - to the fic-

tion, or k iusttacatlog for Injury, if
that be th Usu'cVh And a "where vU
dence is offered by.; either party to
prove a certain atate ot iacts, ana tne.j..i.t - .i..

urj nuii uio iavy ia .as appiitaoicto them, and what Verdict o render if
they find them proved, the court rrjust
comply.: TjiJa If t9 wnij te oommon
lawt rWe.Jbut It Ja WeXuUy and ex
piiciUy declarea ia tbif . atate byStatute.1 dk-'w'h-

The third affirmative definition glveain this case seems clearly erroneous i -

lrtha defendant has been
such as to lead to-th belief that tha partieswere flvlna as haband and wife live, then
the eafenaantia railt. rX,- ..V T

e issue waa wnetntr - tne pramtin

phosphates any injurious substances.
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