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THE TOOELE ELECTIONMOTION CASE

DECISION OF THE SUPREME couriCOURT

in the court of the territory otof
uthutah january term 1879 F M lyman
respondent vs enoch F martin otet alELI aap-
pellantspellants appeal from the third 1dis-
trict court
this wagwas an application bybythebythothe

respondent to the third district
court for a writ of mandamusniandamus to
compel the appellants thothe baideaid
martin being county clerk and the
other defendants constituting the
county court otof tooelethoele county to
canvass thothe returns of an election
held in that county on the ath day
of august 1878 to fill various
offices

the affidavit shows that the res-
pondent was a candidate voted fsrfir
at that ejection to fill each of the
following offices viz that of
representative from saidEald county to
thetho next legislative assemblyAmembly and
county recorderilellecorder of said county
that nonefione of the defenddefendantsantsauts were
publicly known to have been can-
didates voted for at said electelectionionioD
that the returns from all the pre-
cincts were in the possessionof said
martinmarlinmar tin and membersra of the county
court on the ath dakof august
1878 that all the ballot boxes were
securely sealed or locked that en-
velopes securely and safely sealed
containing the lists required by law
to be kept addressed to saidbald clerk
from thetho precincts named were then
and there in the possession of said
clerk that on the day last named
tiietile respondent demanded of the
appellants that theythoy examine baidsaidbald
returns and canvass the same as re-
quired by law and that they then
andund there refused to examine andcanvasscanvass saidsald returns or any of themathem
either att that time or at any time
etc

an alternate writ was prayed for
which was granted the appel
lantsants demurred to the writwrits and
upon its being overruled they an-
swered the respondent demurred
to this answer thetle demurrer to
the answer was sustained and a
peremptory writ ordered the appel-
lant electing to stand upon this
answer they now prosprosecuteecate thibthis
appeal 0

tilethe first exception in this appeal
relates to the overruling of the
appellants demurrer to the alter-
native writ

the demurrer was based upon two
grounds

lat that at the aatedato of the elec-
tion there was no election law in
force

in support of this ground it is
urged that the legislative assem-
bly in passing an act approving and
adopting the compiled laws of
utah re enacted the old law sub-
sequent to the passage of the elec-
tion law in question and was there-
fore a repeal of the latter by impli-
cation tilethe only evidence in sup-
port of this proposition is the fact
that both acts were approved by
the governor on the same day and
aroarc in the samebalne message from him
notifying thetha assembly of their
approval

no inference can be drawn from
this that thetho actnot in relation to the
compiled laws was passed subse-
quentquentt to the passage of the act in
relation to elections

and even if it should positively
appear that the act approving and
adopting the compiled laws was
passed a day or any number of
days subsequent to the passage of
the election bill it would not
have the effect claimed for it by the
appellant

the words of the act referred to
are as followsfoll

be it enacted ac that the
compiled laws of utah publish

ed under the auspices of the special
committee
are hereby approved and adopted

A committee had been appoint-
ed by the preceding legislature to
compile and publish the laws then
in force in the territory that
committee had performed the duty
assigned them and the result of
their labors was then before the
legislature and the act passed
simply amounted to an approval of
their work it is plain that the
legislature did not intend that it
should have any other or further
effect and in law it did not it was
not a revision of the law that had
been authorized but a compilation
only if tho committee had includ-
ed in the compilation any provision
not found among the old laws one
which mudhad never been passed by
the legislatureLegia lature the legislative ac-
tion above referred to would not
have given it any forceforb oroi validity

AS a law I1

the second tagroundround of demurrer
a

was that the election law ap-
proved feb 1878 under which
the election was held was never
passed 11 what is meant by this
is that the bill was never passed BOso
as to become a law

to sustain this proposition coun-
sel relies upon the following facts
gleanedgleaned from the journal entries of
the ttwowowhouses

the billwill was first passed by the
assembly andarid sent to the council
where it was passed with certain
amendments on its being return-
ed to the assembly that body
concurred in all the amendments
made by the CouncilCounell except one
upon the disagreement as to that
a committee of conference was
appointed

the committee agreed to certain
amendments to sectionsis 8sandand 9 of
the bill and on the report of the
committee on the part of the as-
sembly that body concurred in the

proposed by the con-
ference committee the bill being
thenmen sent to the council that body
also adopted the report of the
committee and returned the bill to
the assembly for enrollment it hav-
ing originated in that body the
next entry in relation to this act 109
the notice received of its approval
by the governor in connection
with the actactonin relation to the

laws
counseli fortheithefoforthe appellants claims

that afterr tho adoption of the
amendments agreed upon by the
conference committeescommittee the bill as
amended should again havehave beenbeebseenjeen
passed by both branches of the leg-
islature

in this we think he is misimistakenaken
whatever may be found toio the con-
trary in works upon parliamentary
proceedings such is not the afusuallualjual
custom in legislative bodies

in looking over the legislativelegisla tWe
journalsu of many of the states to
wwhichh fell we have had access as well
as the proceedings of congress it
beemsseems tobeto be the uniuniversalversalvereal custom
when there is a disagreement as to
amendments to a bill passed byby
both houses which has been settled
by a conference committee to con-
cur in the amendments recom-
mended by them

but itift is claimed on the part of
the respondent that the act in
question is found among the laws
of the twenty third session of the
legislature published by authority
as one of the existing laws of the
territory and laIs also found in the
records of the secretary authenti-
cated aridanid approved in the proper
manner and that these facts raise a
astrongtrong presumption of the existence
and regular passage of the lawjar and
that the burden waswaa upon the ap-
pellantspel lants to overcome this presump-
tion and show the contrary thisthia
proposition is correct and waiving
the question raised and discussed
upon the arguments as to the right
to look into the journals a question
which we do ant decide the jour-
nal entries produced not only fall to
rebut this presumption but affirm-
atively show that all the necessary
stepsstops were taken resulting in the
regular passage of the act there
was no error in overruling the ap-
pellantspellants demurrer

after the demurrer was overrul-
edediedl thothe appellants answered and
the respondent demurred to the
answeranswers on the ground thatthai it did
not state facts sufficient to consti-
tute a defence which was sustained
and a peremptory writ ordered the
appellants elecelee tingasaa before stated
to stand upon their answer

the second exception in theibe re-
cord relates to the action of the
court in sustaining this demurrer
and thetho first pointent made under this
exception Is that this demurrer
reaches back to the first defect in
the pleadings and if the plaintiffs
pleading laIs defective in substance
Judgjudgmentmentmunt should be given for re-
spondentsspondents in the demurrer to the
answer

this proposition Is undoubtedly
correct but the deduction that
counsel desires to draw from icareit are
not so clear viz that the affidavit
is one of theth pleadings in the case
aaas hishia whole argument on this
point is confined 0o what hahe deems
to be defects in the affidavit the
alternative writ and the return
theretotbareto are usually regarded as con-
stitutingsti the pleadings in proceed-
ings by manmandamusdainus the writ stand-
ing in the place of the declaration
or complaintcomplaints and the return taking
the place of thepthe pleapiealeaoror answer in
an ordinary action at law state
vs graceygracei 11 nevnov

but if we concede that the affi-
davit is a pleading in the case
and it iais that and not the writ
which is to be answered how will
the case standeland then

counsel for the aappellantslants claim

that there are several vital defects
in the affidavit because

it is not shown that it is the
specified duty of the defendants to
canvass the vote and the election
law of 1878 does not enjoin upon
them any buchauch duty

section is18 of the act providedprovidee
thatthchatonatOnon receipt of the ballot boxes
and returns of elections the clerk
of the county court in the pres-
ence of at least oneono member of the
court court who is not publicly
known as a candidate voted for at
such election shall break the seal
of the returns and all candidates
may be present as provided in sec-
tion 15 of this act and said clerk
and member or members of the
county court shall carefully exa-
mine the returns and it no irregu-
laritylarity or discrepancy appears there-
in aaffecting the result of the election
of any candidate they shall accept

I1 baidpaid returns as correct 11 and then
follows certain directdirectionsionsiona as to what
shall bobe done in case the nightright of
anyone voted for for any office is
in any waywy effected and in sec-
tion 19 directiondirectionsbareaareare given how to
proceed in casecabe of any disagreement
in the returns in regard to the
numberof votes cast for any terri-
torial ofniderofficer or any officer whose
election is effected by the votes of
more counties than one and
proceeds I1 afteratter the of
the canvass said member or mem-
bersberrandbersandand clerk odtheof the county court
shall declare the result thereof and
the clerk of tbthee county court shall
immediately make out and transmit
a certificate of election to caccaeencheachh per-
son elected to any precinct or
county office

there would seem to be no room
for doubt but that the statute
plainly and specifically points out
the duty of thetho clerk and mernmembersbersberb
of the county court and just as
plainly enjoins upon them the per-
formanceformance of that duty

the precipreelpreciseae language of the ob-
jection Is that it is not shown that
it was the duty of the appellants

to canvass the cotevote neither in
the affidavit or writ is this asked or
commanded to be done but they
arearb asked and commanded to go
forward and canvass taethe relojreturnsua
in the performance of that duty it
may become necessary to canvass
the votes in the manner pointed
out by the stastatuteluteluke

the second IsJs that theme
election law is void for want of
uniformity in this a different qual-
ification is required of male citizens
from what is required of females Y

the provisions of the act aimed
aatt by the above objection are found
in the affidavit which is required
of personspersona before registration

the affidavit is14 as follows
ill1iliI being first duly sworn

depose and saycay that I1 am over
twenty one years of age and have
resided in the territory of utah for
six months and in the precinct of

one month next preceding
the date hereof and if a male
am a native born or naturalized
as the case may be citizen of the

united states and a taxpayertax payer in
this territory or if a female I1 am
native born or naturalized 9 or

the wife widow s or daughter
as the case may be of a native

born or naturalized citizen of the
united states ap

upon the argument I1 understand
that the only objection urged to
this act was to the clause requiring
that males should be taxpayerstax payers
which qualification was not requir-
ed of feiferfemalesnales that here was a
burden or qualification superimpos-
ed upon one class of citizenscitizen and
not upon the others and hence the
whole act was void and weWO are
asked to declare it so this we
ought not to do nor deohdechdeclarere any
portion of it void unless some
plain provision of the constitution
or laws of congress are violated

SEC 1860 of the united states re-
vised statutes gives to the legisla-
tive assemblies of the territories
howertoto prescribepi the qualifica-
tions of voters subject however to
certain restrictions among which
are that they must iele citizens of
the united states oyer twenty one
years of age and that there shall
be no denialdental of the elective fran-
chise on account of race color or
previous condition of servitude

the provision in question is not
in violation of the above require-
ments nor of any express provi
rions of the constitution or laws of
the united states

while the exercise of the elective
franchise is a privilege rather than
aarightright yet all regulations upon
that subject must be reason ab ese
uniform and impartial cooly
const limlaim p

any provision wwhichichieh should im-
pose upon a particular class of citi

zens conditions and requirements
not required of all others is void
american lawliaw of elections beesec

8
this the provision in question

does and is in violation of the
above mentioned and well settled
policy of the law although not in
conflict with any statute

Is the whole abtact therefore void
we think not it is well settled
that one portion of a law may be
valid and another portion invalid
and ifit one portion is invalid the
provisions of that part may be dis-
regarded while full force and effect
may be given to suchsueh aaas may not
be voidvold banks vs owens 2 pe-
ters people ex rel vs ball
46 N yiY 69

Wthe above provision requiring
that males shouldBhouid be taxpayers
is the obnoxious portion striking
out that as void and the balance of
the act Is in no wise affected there
Is nothing connected with this or
dependent upon atasit as to prevent
this being done cooly const
limliim p

but it is now claimed that herethere
Is a further objection to the act
which is covered by n made
and that is that the provision re-
quiring a female to swear that she
is the wife or daughter of a
native born or naturalized citizen
might permit perpersonssolis not citizens
to vote As the wifejonsoror widow
of a native born or naturalized
citizen is a citizen tilethe objection
must refer solely to such as are
daughters of naturalized citizens
if I1 understand the reason for the
objection it is that a personparson maybe
the daughter of a naturalized citi-
zen and yet not herself a citizen or
iti her father was naturalized after
the daughter arrived at the age of
21 years and yet this act attempts
to give buchsuch the right to vote idoI1 do
not so understand its provisions

it will be borne in mind that the
act nowhere attempts to fix the
qualifications of voters that is nixedfixed
by other provisions of the statute
not found in this act and not aalter-
ed

ter
amended orrepealed by it the

declared object of the act in ques-
tion aaas expressed in its title is to
providejor the registration of voters
and the manner ofor coundiconductingacting
elections and in its very firstficat sec-
tion assumes that the qualifications
of voters are nixedfixed by bomesome other
statute for it Isid there provided
that the officers who are charged
with the duty of registration shall
I1 carefullybare fully inquire as to any and all
persperaprispils entitled to vote s and
shallahall ascertain upon what ground

such person claims to be a voter
and he shall require each person
entitled to vote and desiring to be
registered ac to take the oath
above quoted boso that before they
can take the oath and be registered
they must be qualified voters and
to be voters they must be citizens
the fact of being registered does
not of itself entitle a person to vote
his or her vote may still be chal-
lenged and refused for want of anyaby
of the necessary qualifications fixed
by this statuteeta tute the provision of
this act does not affect the neces-
sary qualification and iaIs notnol ob-
noxious to the objection made
against it

it is contended that the demdemur-
rer

ur
to the answer was improperly

sustained for the reason
olst1stflat because the alleged demand

was denied and a material issue of
fact was thereby presented s

the duty required of the defend-
ants wmswabwas a public dultyduty required of
thommthorn as it Is clear

1 jyly and pointed but by
the statute and beingbellig a4 public
duty no demand was necessary
upon their neglect to perform it
before commencing proceedings to
compel its performance the law
makes the demand and they
should have gone in the
discharge of that duty without any
special demand it was not some-
thing the law required to be done
on demand it followsfallows that the al-
legation that a demand wawas made
was not necessaryessaueseau or maternalmaterial and
itsita denial raised no issue

ad the answer alleged that the
defenddefendantsan ts passed upon the legali-
ty of the returns and rejected them
as

the proceeding by mandamus is
uniformly declared by the courts to
be 6 a civil remedy having all the
qualities and attributes of a civil
action and our practice act
section 37 which provides that all
the forms of pleadings in civil ac-
tions and the rules by which the
sufficiency of the pleadings shall be
determined shall be there prescrib-
ed in this act refers to the plead
ings in cases of mandamus as well
as to the pleadings in other civil

actions ChamberlinChamberl ln vsvB
ton utah

the sufficiency in the denials in
the answer in the case at bar must
then be determined by the samepamesamebame
rules as in other civil actions con-
strued by these rules and in the
light of the decisions under them
the answer is evasive and contains
much that Is mere statement of le-
gal conclusions

the allegation that the defend-
ants then and there fully passed
upon the saidbald returns and canvass-
ed the force effect and legality of
said returns and rirere-
jected the same as illegal and voldvoidvoidtold
and adjourned iaIs both evasive
and the statement ol01 legal conclu-
sionssins it is notnob the denial of any
fact alleged in thetho affidavit
it is not only a statement of a le-

gal conclusion butbub iais the exertexercise
of a judicial function the defend-ants had no judicial power thisduty was purely ministerial and
extended only to the casting up of
the returns and awarding the certi-
ficate to the proper persons ame-
rican law of elections p 644

the several attempts at denialdental
and the allegations of the answers
taken together not not deny theuhe facts set up in the ailiaillaffidavitdavir
but lead to the conclusion that theappellants arbitrarily rejected thereturns as an exerexercisedibedihe of judicial
rather than ministerial functions

when a ministerial officer
leaves his proper spheresphere and at-
tempts to exercise judicial func-
tionsAom he is exceeding the limits of
thathe0 jaw1 andand guilty of usurpation

to permit a mere min-
isterialerial officer arbitrarily to reject re-
turns atathishisbis mere caprice or pleas-
ure 1isa to infringe or destroy therightsrig ta of parties without notice or
opportunity to be heard a thing
which the law abhors and pro-
hibits state vsvb sears 44 momoz

aztheme denialdental in the answer that the
ballotbailotlotjot boxes were then and there
locked and securely sealed or that
the envelopes to be kept were in
the possession of the clerk securely
sealedstated is a mere statement that in
their judgment they were not ee

without the state-ment of any facts from which that
conclusion was drawn it is an
admission that they were in the
possession of the clerk and were
sealed but in their judemjudgmenti ent not
securely no issue was raised by
the denial not only is there no
material issue raised by the denialdental
but there is no new matter stated
which constitutes a defence

the answer seems to base the
whole defence upon the invalidity
of thothe act although that question
had been settled so far as the pro-
ceedingseeceedings were concerned in that
case in the court below on the
demurrer of the appellants to the
writ not only so but the state-
ment in the answers in relationloaioa
thereto were not sufficientlelent to makeit any defence the assumed ille-gality of the act is not sufficiently
set up to raise an issueiesue the facts
from which the court might draw
the inference that the act was void
and not the assumed inference
should have been stated people
vs supervisors 27 cal

t the answer not raising any ques-
tion as to a matter of fact themotion for a jury was properly
overruled in actfact there was no-
thing for a jury to try thetho trial
of the issue of law raised by the
demurrer completely disposed odtheof thetho
the case and was a determination
that there was no fact to try C
L sect 1675

otof the court below
iais affirmed with costs

PHILIPphllip H EMERSON
associate justiceJus ticotice

JUDGE boreman ON THE
TOOELE CASE

dissenting OPINION

in the supreme court otof utah
janjanuaryary term 1879 F M lyman re-
spondentspondent vs enoch PF martin ctet alat ap-
pellantspellants appeal fromfrom the third district
court
boreman justice delivered tilethe

following opinion dissenting fromfroia
the majority of the court

the respondent applied to the
i district court for a mandamus to
compel appellant martin Cgierklerk of

i the county court oftf tooelethoele coun-
ty and the other appellants as
members odtheof ithe said court to ex-
amine and canvass election returns
and declare who were elected A
demurrer to the affidavit treated
as a complaintI1 was overruled and
a demurrer to hethe answer was buseus


