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IN the senate of the united states
on the of february during the
debate on the edmunda bill sena-
tor morgan handled the subject in
vigorous style we give up consid
esbleesbie spaceapace to this discussion be-
lieving it will interest our readers as
much as anything we can present
followingFoliowing are senator morganamorgans
remaremsremarkska

CONCLUDED
A it is very true that it is not a re
publican manner of dealing with
such questions to deprive a man
twenty one years of ageago of his right
of sulisullrage unless it Is for a cause
which makes him infamous it is
very true that the doctrine ofequali-
ty in the exercise of suffrage pre-
vails under our system as essentially
in the territories as it does in the
states wherecherb wawe grant the right
of suffrage in a territory to the peo-
ple thereof it is always understood
to be granted upon terms of equality
as between each other it is that
which makes the nightright valuable un-
der the constitution of the united
states and makes republican institu-
tions in the sense in which I1 men-
tion them equally pervade all the
communities of this country

I1 do not take issue upon the ques-
tion that the congress of the united
states have thelathejathe powerower to impose ad-
ditionalditional disqualifications I1 do
however say that there is another
feature of the law another feature
of constitutional law thrustthe just rightsrighta
and benefits of which belong to
every man who is a citizen of the
united states irrespective of what
part of the country hene may be
found that protects him against a
conviction for a crime no matter

punishment may be un-
less after conviction had according
to due course of lawjaw and by the de-
cision of thathe judicial department of
the government you cannot place
the citizens of the united states in
any part of its domain where the
laws of the united states obtain
and where courts are organized for
the purpose of enforcing those laws
and there deprive himmin of the rights
which the constitution guarantees
to him the rights that the consal
aution has affirmed in his behambehalf
whenever he Is accused of orcrimeI1 m e
whatever the punishmentt offof ft mayay
be hebe has a right to be tried accor-
ding to therthe forms of law and by ju-
dicial tribunals except only in mhdbe
easescases excepted in the constitution
of trials by court martial

this bill deprives a citizen in the
territory of utah of that right this
bill enables five commissioners ap-
pointed by the Prealpresidentdent and con

by the senate without any
trial or hearing ataf allali withoutt in-
formation without indictment
without summoning a witness to
institute an inquiry and to arrive at
a conclusion that a person a citizen
of the united states in the terri-
tory of utah has violated this lawlah
and that in consequence of his viola-
tion of it he must be disfranchisedfranchiseddis
as a punishment I1 think it will
not be denied that the taking from
a man the right to vote in conse-
quence of an act which is de-
nounced in the statute as being
criminal is a punishment you
may loeklook him up in the penitentiary
after you convict him before n
court and jury and that is pun-
ishmentishlahment youyiu may fine him and
bhatlathat is punishment by your fine
yoayou take so much of his propertyy
for the publiopublic use in the nature
of punishment you may disquali-
fy him for office or remove him from
office aaas a punishment you can
deny him the right to vote
and that is punishment butbut

iwhowho can do thatis the question it
biff 7 must be done whenever a crime is

alleged in the statute and therun
ashment is annexed to the offense by

kl61 the statute by the judicial tri bun
0 alsall of the country and according to

the forms of law that is a guar-
antee that is not given to the citi-
zens of thelthe united states by the
constitution it is merely preserved
in that instrument that right be-
longed to american civilization and
law long before the constitution
was adopted it is like the right of
bearing arms like many other nightsrightsri9ats
that might be mentioned here
which existed in behalf of the alticiti-
zen in colonial times and existed
in every state andrind the provisions
which gerewere introduced in the con-
stitutionution by way of amendment as
well as those in the original instru-
ment which stand for the protec-
tion of these rights were mere
guarantees of an existing right and
were not the creators of the right
itself

it has been a right of an ameriamerl
can citizen during all the colonial
period and it is a rightright in every
state also and so itt is a right in
every part of the territory of the
united states over which the feder-
al government has exclusive juris-
diction that the citizen when he
Isa confrontedconfronteideld with a crime and pun-
ishment as the result of his guilt
if it is to be affixed upon him has a
constitutional right to trial by due
processprocess of jaw and by judicial author-
ityity this bill takes that right away
Is it any answer to say that the
right to vote is not property that it
is a mere privilege or that the right
to sit on a jury Is not property is
only a privilege certainly not be-
causeuse evenwe though it is a privilege

puputt itt uuponon the lowest classifica-
tion ththatat you pleaseif fta statute
says that man shall be deprived of
it if that is affixed aaas a punishment
under the same law which prescribes
the gultguit it11 is punishment for a
crime then the very statute
which characterizes the offense 15as
a crime entitles the man to a trial
according to the forms of law and
before a judicial tribunal

whatever you may choose to de-
clare a crime in this countrcountryY I1 do
not care what it may be the very
moment that you declare it a crime
by a statute of the united states
bat moment titj Constitution comes

in and guarantees to that citizen
that no punishment for that crime
can be inflicted upon him of any
character whatsoever unless it is
done according to the due process orot
law and through the judicial tribu-
nals of the country that is my
proposition this bill pays no at-
tention to this guarantee ot0 the
constitution these five commis

have the rightlight as linterpret
the proposed statute and as I1 have
no doubt it was intended to be inter-
preted to assemble themselves to-
gether as a board of review as a re-
turning board a board of canvassers
to examine the ballot boxesboxed in the
territory of utah and when they
find in their private judgment and
upon suchsueh evidence as they may
taink proper to receive without the
presence of and without being con-
fronted with the accused without
indictment or information that a
man is guilty of bigamy or polyga-
my they will take his ballot from
the box and destroy it and thereby
disfranchisedifranchise him depriving him of
one of his rights of citizenship and
that too not merely for the purpose
of rejecting the vote of a man who
under the statute might not have
had the right to vote but to punish
him for the crime of bigamy by tak-
ing from himhini the elective franchise

that is a right which was guaran-
teed ttat the time vewe enacted the law
organizing this territory for the
moment we put the citizens in utah
in possession of the rights of amer-
ican citizencitizens withinswithin that territory
by thetha act of 1850P we gave them
then the guarantees of the consti-
tution of the united states which
would follow them in all camscases and
in all places for the protection of
their personal rightrights secured to
them under the law by the commu-
nity at large and to all men who
are described in the fifth section of
the act of 1850 as being citizens and
settled in that territory

two cases have come up in the
supreme courtot the united states
in closeblose succession which I1 think
clearly establish the doctrine for
which I1 am contending now as
against this section of the bill and I1
will take the liberty of reading
something from those decisions to
show their applicability to the sec-
tion upon which I1 have been re-
marking the arstfirst was the case of
cummings vsva the state of missou-
ri an attempt was made in the
constitution otof that state to deprive
a number of personspersona of certain
rights and privileges of a similar
character because they refused to
take what was called there the iron-
clad oath who refused to exculpate

for havinghating pantpartparticipatediellel

in the then recent rebellion it laIs
not necessary to read all the state-
ment of the caseincasecabe in order to get be-
fore the senate the part of it which
I1 think is applicable to this particu-
lar matter the court say

every person who Is unable to takotake this
oath Is declared incapable orof holdingholdings in the
state barkyganlyany office of honorshonor trustgrust or profitsprofit
under lislia authority or of being ansa officer
councilman director or trustee or other
manager of any corporation public or pri-
vate now existing or herealtor established by
its authority or ol01 actingsodas as a professor or
teacher in any educational institution or in
any commonmo 1 or other schoolschools or of holding
any reali estatetaf orr other property in trust for
the use of anyarly church religious society or
congregation

and every person holding at the timetimo the
constitution takes effect any of thothe offices
truststrust er positions mentioned Is requiredquiaewithin sixty days thereafter to take the 0oathat
and if behe fall tocomplycompty with this requirement
it Is declared that his office trust or position
shall ipsopao facto become vacant

no person after the expiration of sixty
damdays laIs permitted without takingtaffn the oathoathy
utoto practice as onan attorney or counselor at
law nor after that period can any person be
competent as a bishopsbishop priest deacondeacons min-
ister elderelders or other clergyman of anarellany reli-
gious sectsects or dedenominationnominaU0n to
teach or preach or solemnize marriages

kinefine and imprisonment aroare prescribed as a
punishment for holding or exercising any of
thethetho offices positions trusts professions or
functions specified without having taken
the oathsoath and false swearing or amramumationmatlon
in tairitakingX it Is declared to bo perjury punish-
able by imprisonment in the penitentiary

after commenting further upon
the nature of the oath that was re-
quired under that constitution the
court proceeded to say

wowe admit the propositionsprepositions of the counsel ol01
missouriblissouriurl that the states whichwelch existed previ-
ouson to the adoption of the federal constitu-
tion possessed originally all thetho attributes of
sovereignty that theyvhey still retain those at-
tributes except as i hoyboy harehave been surren-
dered by the formation of the constitution
and the amendments thereto that abo new
states upupon theirthele admission into ghothe union
became invested with equal and were
thereafter subject only to Roirialml atri
eions anaand that among the rights reserved to
thetho states lais the right ofeach state to deter-
minema the qualifications for office and the con-
ditions upon which usits citizens may exercise
their various callings and pursuits wawithintha ita
jurisdiction

these are general propositions and involve
principles ol01 thothe highest moment butbat it by
no means follows that under thetha form of
crestingcreatingcr a qualification or attaching a condi
tionunits thothe states can in effect inflictmulct aok punish-
ment for a past act which was nocDOC purd
at the time it was committed the question
tois not as to the existence of the power of thothe
state over matters of internal police but
wwhetherbother that power has been made in the

i present case an instrument fortor the
of punishment ag inhibitinhibition of thatho
coconstitution

qualifications relate to thothe fitness or capa-
city of the party forsou a particular pursuit or
profession webster defines the term to
mean any natural endowment or any ac-
quirementquirement which alta a person for a placeplaces
office or employment or enables him to sus-
tain any character with success it la18 evi-
dent from the nature cfct the pursuits and pro
relfolfosOnsistona of the parties placed under disabili-
ties by the constitution of man
of the acts from thetho taint of which they
must purge themselves have no possible re-
lation to their fitness fortor those pursuits and

and here Is what fits this case
A mafiman who has been guilty of po-
lygamy or bigamy may still have a
large interest hiin the
country he may and ought to have
a very numerous family to protect
by hisbis ballot he has a great interest
in the enactments of jaws for the
preservation of the rights of human
beings considered by themselves it
is scarcely to be supposed that a
man by a course of conduct of this
character has disqualified himself
in any essential way from casting
an intelligent vote or that he hashaa
lost his interest in the community
to that extent that liehe is not expect-
ed to feel any responsibility in con-
nection with his vote so that ththee
disconnection between the punish-
ment inflicted and the causes of
disqualification and the purposes
and offices of the ballot were not
momorere obvious undundererthethe constitution
of missouri than they are in the case
before the senate todayto day there
candan be but one interpretation given
to this statute as it stands reported
ty the committee and that is that
the deprivation of the right of suf-
frage is intendedintended only as a punish-
ment so I1 thinkthins the supreme
court justly would be bound to hold
that this law would not be valid

there can bobe aano connection between the
fact that mr cumming3 entered thothe state ef
missouriuriurl to avoid enrollmentenrolment or draft in the
military service orof thetho united states and ieshis
fitness to teach the doctrines or adminadainadministerter
the sacraments otof hishla church nor can a factctof this kind or the expression of words of
sympathy with bomesome of the persons drawn
into the rebellion constitute any evidence of
the unfitness of the attorney or counselor tot0
practice his profession or of thothe professorprofessartoortoto
teachleachleach thetho ordinary branches of educationeducations orof

of business knowledge or buslbusi
nessnew capacity in the manager of a corpora-
tiondionoror in any director or trusteustrusteeteelteen it lais
manifest upon the simple statement of many
of the actsact and of the professions and purspursuits
that there Is no suchbuch between thenthem
as to render a denialdental of the commission orof the
acts at all appropriate as a condition otorallow-
ing the exercise of the professions and pur-
suitsit the oath could not therethereforesoretforet haveflave
been required as a means of ascertaining
whetherbother parties qualified or not toetor
their respective callings or thetha trust
which they were chchargedarKeL it was required in
order to reach thetho person not tthebebecalmingcalling it
was exacted not fromfroat anyant notion that the
several acts designated indicated unfitness
for thetoo callings but because it was thought
that thothe several AMacts deserved punishment

and that for many of them therothoro waswaa nonowayway
to inflict punishment except by depriving the
parties who hadbad commettcommitted
thothe hightright and privileges of thetho citizen

I1 care not what right or privilege
of a citizen it may be that you de-
privegeive him of whether it IBIs the right
of holding office or whwhetherelthererther it Iss the
right to vote or whether it is any
other right that may be named the
right of property or what not if the
purpose is to deprive him of any
right or privilege as a punishment
for crime then you must bring in
the judiciary and have the man
tried for the crimocrime before the right
can be forfeited under the constitu-
tion of the united states
the disabilities created bytheby the constitution

of missouri must be regarded aaas penalties
they constitute punishment we do not agree
with the counsel of missomissouriurl that to punish
one lais to deprive him of uleulo Illibertyberty or
propertypearty jadtadand that toenemxniatake from him aanything
lees tthanhart theseh I1Is no punishment at allali thothe
learned counsel does not use these terms
life liberty and property as comprehending
ever right known to the law hekle does not
include under liberty freedom from outoutrage
on tthebe ffeelings as wewellwelia as tesvesrestraintstraint onVttthe
person he does not include under property
those estates which one may acquire in pro
fm though they are often the source of
the highest emoluments and honors the de-
privation of any rights civil or political
previously enjoyed may be punishment the
circumstances attending andana the cause of the
deprivation determining this tactfact
ficationcatlon from office may bobe punishment aaas lain
cases of conviction upon impeachment nirnisdis-
qualification from the pursuits of a lawful
avocation or from paitpAltkonifoni of trust or from
the privilege of appearing in the courts or
acting as an executor administrator or
guardian MYmay alsoaiso and often liaalias been im-
posedMneded aaas punishment

the court then proceeded to make a
citation of authorities of great value
some from other countries in which
bills of this character were passed
under which it was held that inflict
eions of the character to which I1
now refer were punishments for
crime speaking of the state of
feeling in this country at the close
of the late warywar of the great exacer-
bation that existed among the peo-
ple some communities were en-
raged against others some people
against againstagainf

others the court proceeded to say
it was against the excited action of the

states under such influences aa these that
the framers of tha federal constitutionetim in-
tended to amardguard in fietcherfletcher vs peck mr
chief juluce marshall speaking of such 60aoac-
tiontiong thibthia language

whatever respect mightinight have been felt
foryoufortherouthetheche state sovereignsovereigntiestieslieb it Is not to be dis-
guised that the framers of thothe constitution
viewed with somegome apprehension the violent
acts which might grow out ofat uhetho feelings of
the moment and that the people of the unit
cdOd states in adopting that instrument havebare
manifested a determination to shield them
selves and their property from the effeffects ol01
those sudden and strong passions to which
men are exposed 11I he restrictions on the l-ez l-oz at powerarxof the states are obviously
foundeddedittdidtin thiathibh ciment and the
tion of the united states contcontainsalumairm what may
bobe deemed a bill cfor rights lorfor the people of
each state

after having considered the ex
poUpost faccofacto nature of this enactment
itsta operation on existing rights emo
luments honor privileges andarid
trusrutsta thothe court procproeproceededended to discuss
hethe other feature to which I1 now
desire to call the special attention of
the senate

no state shall pass any billbin of attainder
ex post netodeto law or law impairing the obliga-
tion of contracts

I1 it will be observed of course that
that language is made applicable by
this section of the constitution to
states but not to states alone the
supreme court of the united states
has repeatedly held that these re
strictfonslons are just as obligatory upon
the congress of thetho united states
as they are upon the statesstites them-
selves

A bill of attainder laIs a legislative act
which mulcts punishment without a judicial
trial

there is the brief definition of a
bill boftoo attainder a legislative act
which inflicts punishment without
judicial process A more perfect
definition could not be given you
cancaa neither contractit nor can youyon
enlarge it without deptindepTminging it of its
proproperperforceforce butisbulls this bill before
us todayto day a bill whichwilch by legislation
inflicts punishment without judi-
cial process what is the object of
disfranchisingfranchisingdis a man because he is a
polygamist or bigamist ifit is not
to preserve the purity of
box but it is to inflict a punishment
upon him forthalfor that crime which the
Ccongressangress feels maybemay be at work de-
stroyingying the foundations of society

it thetho punishment bobe lesslerg than death the
act tilattermedarmed a liffbill of pains and penalties
within the meaning of the constitutionconstitutions bills
of attainder include billsbitis of pains and inslinsipenal-
ties in taoso oasescases the legislegislative body in
addition to its legitimate functions exercises
the powers and office of judge it assumes in
the language of the textbooks judicial ma-
gistracygi itpronounces upon thetho guilt of theparty without any of thetho formaforms or safeguards
of trialtrials it determines the sufficiency of the
proofs produceproduceddt whether conformable to thothe
rules of evidence or otherwise and it nixesfixes
thetho degree of punishment in accordance with
its own notions of thathe enormity of the ofor
fefence

mraft president it Islanotbanotnot only a
transgression of constitutional jawlaw

in its spirit but it is a direct trans
egressiongression of the very letter of the
law

duisbula otof thiathis sortseort awsays mr justice story
12have been most usually passed in england
la times csof rebeldonrebellion or gromgrow to
thothe crown or otof violent political exciteexcitementments

in which all nations are most liable
as well the free as the to forget
tbell duties and to trample upon the
and liberties ol01 otherothers

mr president I1 venture to saybay
that chetethere Is no gentleman on this
floor who has a more profound ab
correncehorrence of that mormon hierarchy
that exists hiin utah and 60someme of the
neighboring terrteriterritoriesltoriesdries and nond one
who feels greater anxiety for its be-
ing trodden down than I1 do no
one has considered the necessity as
more imminent than I1 do that we
should take all proper and legitimate
steps for the purpose of crushing out
this bane of all civil society in those
territories this growing evil which
it seems to me if tolerated much
longer must overwhelm that western
country beautiful as it is with the
pall of destruction and despair but
sir I1 am not willing to persecute a
Tmormondormon at the expense of the con-
stitutionution of tlette united states I1
am not willing to go to101o the indian
tribes where polygamy Is practiced
and take up those men and inform
themtheme that they shall not have the
right to life ordr liberty because they
are polygamiststs and we have just
the same right to tell an indian
that he shall not live because he Is a
polygamist as we have to tell a mor-
mon that he shall not vote because
hebe Is a polygamist provided we
make that the penalty of the crime
and give the power to a legislative
tribunal to declare his crime and
punish it we must be cautious la
timesulmes like these how we employ our
power it is the power 0of a people
who bavehave a written consconstitutionUtution dutout
they should be careful when the
circumstances arouse them to anger
as in that time we are apt to dado
comethsomethinging that may bapcap the founda-
tions of our liberties this laIs not
the time for uaus to permithermit transgress-
ions of the constitution of theahw
united states it is a time when we
should holdbold up the standard of the
constitution and ask all men to rore
eject it

inalnain a hudbudsucceedingdeeding case in the same
volume of reports where the honor-
able benatorsenator from arkansas himself
came forward to assert his rights
against an act of congress to prac-
ticeUdeinelnin the supreme court of the
united states nn act of congressCongressgresa
had been passed which was intended
to disqualify him agidand all bucheuch per-
sons who had in any way engaged
in or aided or supported the cause of
the rebellion from the right of prac-
ticing law as well as from a num-
berberufberutof other rights which are men
cloned in the act two acts indeed
were passedmeedweed the first was notnob coneon

to beber radical enough at the
time and afterward it was extended
so as to include lawyers in that
case the oath that was prescribed by
the act of congress was inin substance
asa stated bybytheane court

first that the deponent habbos never volun
harily bornebome arms against the united
states binmbinn hobe bashas been a citizen thereof

second that bo has not voluntarily gilem
aid countenance counsel or encourage-
ment to personapersons engaged in armed hostility
thereto

third that bohe hasbaa nevernemer sought
or attempted to exercise the functions otof any
office whatsoeverevert under any authority or

I1

states
pretendedteedtvedte authority in to thothe united

foerth that behe has not yielded a volun-
tary support to any pretended governmentgovernments
authority power or constitution within thegho
united states hostile or inimical tbtheretooreto
and

nualunal be will support and defend the
constitution of the united states against all
enemies foreign and domestic and will bear
truetruo laluhlalih and allegiance to ubeibe bamesame

the honorable senator was not in
a condition to take that oath be
cause he had beenabeena member of ththee
senate of the confederate states
andradand had otherwise participated in
the rebellionrebellton the supreme court
in commenting on this statute saybayr

thetho statute Is directed against parties genowho
havohave offended lain any of the particulars em-
braced by thosethese ciauclauclauses and Us object Is to
exclude them from thothe professprofessionlonlodotof the lawor atleaseatieastcast from its practice toin the courts ofor
the united states AsA the oath prescribed
cannotbobe taken by theeothese parriespartiesessesq the actacts as
adustagainst them operates as a legislative dedo
cree of perpetual exchislonexclusion and exclusion
from any of thothe professions or any otof thetho or-
dinary avocations of lift mortor past conduct can
bobe regarded in no other light than as punipunish-
ment

shisti
in for such cobconconductduct thothe exaction of the
oath laIs the mode provided for as-
certainingcerhacertaining the partiedparties upon whom thetbact Is intended to openseope ratoralo and instead ofor
lemeninginc increases its objectionable charac-ter altall enactments of this kind partake ocot
thetho nature of blimbivs of pains aandnd penalties andana
aro subject to the constitutional Inhibitinhibitionlonlom
against the passage of bills of attainder un-
der which songongeneralertil designation they are in-
cluded
inthein the an which thetho statute adjudges

it imposes a punishment for some of the acts
specified which were not punishable at
the himetime they were committed and forgor
ather of the acts it adds a new to
thatthai before prescribed and atis thus broughsbrought

tho further inhibition otof thetho t


