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si statutes that they shall operate

buly in future it iaIs competent
bohoweverwever for the lawmakinglaw making power
to enact retrospective lawslawa or those
which relate to or operate upon the

af pastpasts provided they do not divest
vested rights or make that criminal
which was innocent when perform-
ed prior to the enactenactmentmenti and pun-
ishes the same it wawai held by the
supreme court of the united states
in the case of calder vs builbull in 3
dallas that any law whereby a
conviction can be had upon less evi-
dence even than the rules of evi-
dence in existence at the time the
alleged illegal act wawaa3 performed
required was ex post facto and vvoidvoldoldoid

all writers on statutory and con-
stitutional law lay down thetherelorulenule
broadly that no statute shall be con-
strued to have a retrospective or re-
troactivetroactive operation unless the stat-
ute itself so declares the recently
enacted statute against polygamy
upon which the other side reliesreiles
does not declare that it shallshail eoso ope-
rate it must therefore be construed
as though the word ghethehereafterreatterreafteraften was
interpolated into each section there-
of ac therefore follows as a logical
consequence that cannon iaIs legally
entitled to a seatbeat on this floor as a
delegate from utah after he is
seated should charges be then
brought against himhirn of violating
the recent enactment while sitting
here as a dededejedelegatesategate and his guilt bobe
established by proof he might be
legally expelled from this house
and 1I for one would vote for his ex-
pulsion in that event

but mr speaker he will not be
seated it is a foregone conclusion
that the temper exhibited upon the
part of thethy majority of thibthia Houdehoute
unmistakably indicates such a de-
cision I1 regret it for the reason
that in my judgment tile citizens
the legal voters or0 utah will babe
thereby denied a great legal right
it iaIs no answer to sayaay that the
mormonscormons areara violators of the law ot
the land await their trial and
conviction or would you condemn
american citizens without a hear-
ing we are in this case a judicial
tribtribunal my duty to my country
iaIs toco advocate the fair audand unpreju-
diced enforcement of the unpluglawjaw andmi
I11 bhailshall therefore vote to fealseat 10mrr
cannon

mr banneykanney saidbald
mr speaker the committee

were ailalla save one agreed in this
that contestant was duly elected
and returned and entitled to the
certificate of election at the
handsfiands of the governorgovernors instead
of mr campbell it has been
proved satisfactorily that he was a
naturalized citizen over twenty one
yearbyears of age and for many years
a resident of utah it is conceded
that he therefore possessed all the
qualifications prescribed by the acts
or congress and the statutes of utah
as a condition of eligibility by an
examination of these actsagta and
statutes it will be seen that the
organic acts passed by congress
revlrevisedbed statutes sections 1860
1862 provide that the qualifications
of voters and of holding office shall
be such as may babe prescribed by the
legislative assembly of each ter-
ritory subject to certaincei taintrin restrictions
as to citizenship and age and that
the statutes of utah approved by
congress compiled statutes of
1876 p 87 88 have prescribedpre ascribedscribed qual-
ifications accordingly in conformity
thereto and that contestant in his
person answered all these require-
ments of law
glSection 1862 provides in efrece that

every such delegate shall have a
seat lain the house of representsrepresenta-
tives withwilh the rightlight of debating butbu
not of voting 11

in thibthis state of the facts and heme
then exiting status it appealed to
me that the right of contestantconte to
a8 seatbeat followed as a conclusion of
law and that the question of finaifinal
rnightrightight1 submitted to the committee
was thustalus determined and their duty
under the resolution of submission
discharged

it appeared however in the re-
cord that eethe contestant was a

adist and it wagwas claimed andelyheidheldeilall by a majority ofor thetho commit-
tee that thibibis was a disqualificationi ileaflea tion
and should exclude him from the
seatbeav an an unworthy person while
others including myself heidheldheldheid that
this was a fact affecting only the
personal character of the contestant
and furnishing only a ground for
expulsion in accardaccordanceance with the
practice of this house and as was
determined after fall consideration
and mature deliberation in heme
forty third congress in the casecabe of
maxwell vs cannon

thethecathecaecaeca e stood thus inla its first
aspect sincabinca the report was arnadomademado
however aniari act of congress nasnag
beenbeon pasaallril and approved by thetho

executive which expressly provides
that a polygamist shall not be elig
ibleibie for election to or entitled to
hold any public office of trust etc
and if this act applies to thothe
present contest and dispodisposeses of
it the questions of law which di-
vided the committee become of ridrio
conEeconsequencequence save as abstract prin-
ciples or in so far as they may affect
the valiavallaltyity and operation of the
eighth section of this act in the fu-
ture I1 maybomaybemay be permitted to eaybay
that eoso far as I1 am concerned I1
believe the newnow act does not apply
to thisibis case and that mr cannon
being a self confessed polygamist
must be denied hia seatfeat As I1 felt
bound by the statutes as they stood
before ito0 I1 I1eelled bound by the provi
sonssonson of the new act with this dif-
ference in only before I1
obeyed the behestsbehesta of duty alone
now my pleasure and duty con
cur

I1 do not propose to disadisediscusscuss the
evils of polygamy that discussion
has been hanhad bindand been exhausted
and we are all agreed upon that
point the sentiment of the coun-
try is against it and should be but
I1 believe that the moral and relfroll
bious people who feel so strongly
about it would not have asked thithia
house to violate the statutes them-
selves in order to rebuke others for
doing thatthat thing they are a
law loving and a law abiding peo-
pleplea believe and theythoy with me
will rejoice at the change made in
ththea law

can there be any serious question
about the application and effect of
the act referred to and approved
march 23 1882 it has taken effect
now it saysbays in effect that a poly-
gamist shall not be entitled to hold
the office of delegate contestant
ignotis not yet inducted into office and
stands as a petitioner before this
house asking for a seatsent with no cer-
tificate entitling him to onesone prima
facie even and we have only to de-
ny hishid request the act doescoes not
require any conviction for a criminal
offense in order to work the disquali-
ficationfi provided but the proofneeds
only to shawshow that contestant practi-
cescesoror maintains the lawfulness of
polygamy iain order to make him out
a polygamist according to the ordi-
nary meaning of that word as defin-
ed by webster the bamesame state of
thing 3 confessed in the written ad-
mission of record must be presumed
to continue to this time in thothe ab-
sence of any proof to the contrary
according to a well settled rule of
logic and of evidence and the rule
does no violence here because the
polygamous relations admitted are
01of a permanent character the
admission was given as proof in
the issue raised to bsbe used for
the purposes of this contest until
ended and an amendment of the
law meanwhile aoso that polygamy
becomes a disqualification instead of
a cause of expulsion cannot bobe
properly heldhold to diminish its effect
aaas proof all prior irregularityirregularitintointhe introduction of this issue into
the contest may be waived and the
previous proceedings now adopted
by the house I1 do not see how it
can be justly contended that any
vested rights of property are do-
st

de-
stroyedst for I1 take it to bobe well
settled or if notmot as sound law that
a publicalic office is not propertyproparty butaonly a trust or privilege and is sub
jcck to legislative control unless
wine constitutional provision is in
the way whetherwhither it would not
have been more and wiser to
allowillow a delegate elected under the
law as it stood then to serve out his
term is not now an open questiontion
as no suchauch reservation or exception
Is incorporated in the act

contestant seems not to have
been disposed to heed statutes of
this class for after the act of 1862
making polygamy a crime he ap-
pears to have married hishla fourth
wife in defiance of the same so
we can hardly babe said to behariboharahharshgh in
not waiting to see whether he Is dis-
posed to yield to the law as amend-
ed I1 gragrat 1 that those who assent
to the doctrine of the majority of the
committee do not need this new
statute and may do as theythoy please
evelleven now boso far as I1 amgm concern-
ededhhoweverr this disposes of the pre-
sent contestt and I1 am ready to vote
for the resolutions pending but
before doing sooo I1 may ba pardoned
for saying that I1 dissent still and if
possibleibleibie with more of can
cletion jhanithan ever from the views of
the malmajmajorityarity eoso farfkr as they hold that
Cuncongressgress cannot by a statute definedenine
orex prescribe the qualifications of
delgDeIgdelegatesgatesgateb and that this bouso has
power whan tahtthat lo10i clone to disre-
gard thetho bamobame and bafi them them-
selves admitting or rejecting thothe
elected inja their disdiscretion and for

any reason deemed suMbumsufficientclentelent in
every individual case

and I1 may be pardoned for say-
inilir with all respect fohfor my honored
associates fantl I1 regard this doctrine
as contravening all authority and
precedent unsound in principle and
mismischocheivousivous in practice

objection is made or intimated
that the newnow act is ex post facto
but the objector must have forgotten
that the inhibition against that
class of legislation relates only to
laws affecting crimes it is saidbald that
statutes must be construed as pros-
pective only in their operation un-
less they are clearly designed to tebe
retroactive I1 admiadmit t the rule of law
to be so but the eighth section is
prospective BOso far as it says that a
polygamist etcaeteetc shailahall not be eligi-
ble for election 14 but whenthen it eang
cloror be entitleentitledcl to boidbold these four
words bring the present base within
that rule itif the delegate was in
his seat the words would havehavo theli
prospective effect the same as if

hereafter was in it it is now a
parparer of the hereafter since thothe act
was passed under the act an occu-
pant would be required to vacate his
seatsent much more can we say that
an applicant shall not be permitted
to take a beatseat which he could not
rightfully hold whether it be
harsh to unseat a man who had been
duly elected under a prior law the
requirements of which he answered
is not the question that was an
argument proper to be argued against
the bill before it became a law it
was argued in thothe senate and a
vain attempt made to amend it in
that regald on the expressed con
ructionct that otherwise it would
exclude a delegate already elected

the whole policy of the act was
to strike a blow upon the institution
of polygamy and that presenpresently on
thetho theory evil was present
and pressing and that it was a esse
demanding an effectual and severe
remedy the subsequent sections
of the aaact indicate an intention that
incumbents of the office are to va-
cate at once hence the intention
13i plain that the act should taketakee ef
reetfeet now it Is not necessnecessarilyaTilyaclis by
way of punishment and a pain or
penalty giving it the nature of a
bill of attainder asasi isis urged but
only adds another disqualification
like saying that should
be a man of good character
and if not he must vacate his seatsent
it may be partly by way of rebuke
to a vicious institution it is true
but may properly be regarded only
as a safeguard for the good of the
office and the territories within
the ordinary province of such legis-
lation congress is supreme in a case
like this and may exerexercisecEe anau arbi-
trary power itif it wills the whole
argument made by our friends upon
the other side against the doctrine
of the majority of the committeeIs
that congress has power to tietid
qualifications and that statutes
passed for are binding
on this house and BOso far I1 agree
with them but strstrangearige to say
when another statute has been
passed in the same ilaeline of legisla-
tion fixing another qualification
they proceed to attack anat and ansayy
they will not heed it resorting to
arguments which beemseem to me less
tenabletunable than the grounds assignedassIgnea
by the majority of the committee as
anailL argument to get rid of the effect
of the priorstathstate5statutet

eveeveryry statutecitypassedc d by conscansconstitu-
tional

titu
authorityutho is bbinding on this

house and thetho courtscountss as much as
on the humblest clifclilzen as is admit-
ted in the views of the chairman
and if the statutes fixing the quali-
ficationsfficationslons of delegates have the force
of law this houbehouse has no right to
disregard them or any part of them
the ppowerpowen0wen of concongressgrass tto0 eerectrec t ter

governments and secure the
right of representation bybythethe crea
tion of the office of delegate and
providing that he shall have a seat
in the house otof representatives is
not denied but conceded by the ma-
jority and if this iss conceded I1 do
not seeeee why it doesdoa not follow as
surelybarely as night follows day that the
general power conferred to create
the office alqand to regulate the elec-
tion of a delegatedelegatoDalegatelegato embraces within
its scope as one of itsila natural and
proper eleelpelementsments an authority to
rixfix the conditions of eligieligibilitybality such
as citizenshipcItIzen Wp age and nesiresiresidencedencedeace
they are part of the needful rules
and regulations of the office aslis they
were when nixedfixed in the
for full diedlemembersmbt rs

liet if this concession is not ac-
cepted by the househruse and any mem-
ber isJs disposed as strict construe
doniat or what not to contend that
congress had no power under the
constitution to impose8 b fatute
the presence of a delegateDedelegatedegateregate upon this
hosahosehouserosa or any future hanso if they

did not wish to receive him who-
ever and whatever he might be that
laIs quite a different question and if
maintained it would lead to the
result reached by a majority of my
associates this question sir is not
newnow and the committee could hard-
ly find warrant for maintaining such
a proposition it was suggested and
urged by mr swift in the third
congress when james madison was
a member of the house and voted
down it was involved in a contest
for a seat by a delegate in the four-
teenth congress when daniel web-
ster was a member of the house
and the rights and position of a dal
agate as a member or otherwise
were discussed and found no favor
fr it appears that thetho celebrated or-
dinance of july 13 1877 provided
for a delegate to congress with the
same rights asai givengieh now that it
was in force under the confederation
when the constitution was adopted
and one of the first things done in
the fifth congress was to adapt it
to the constitution 1I1 statsat go60 cheh
89 with no demur or prefrepretensetebetese thathatt
its provisions conflictedconflictedwIthwith it16 in
any respect in the act of march 8
1817 the office was further regulat-
ed without any such claim being
made and made applicable to all
present and all future acquired terler
rftories the provisions of the said
ordinance anetand other ordinance re-
lating to the territory south of the
ohio river thothe said statutes and
all others amendatory or supplemen-
tary have been observed and kept
to this dayasday as securing rigrightsats and
not as persua on this house

in three cases of contested elec-
tions which occurred in 18501850 or
thereaboutthereabout in the matter of dotdotyy
vs jones messervyervy and I1 babbitt
respectively the whole subject waswis
elaborately examined and consider-
ed in three several reports written
and presented by mr strong thenhen
a member or the committee on elec-
tions in this house and since a dis-
tinguished and able judge forforsotorsoso
many years upon the bench of the
united states supreme court and
now in honorable retirement which
saideaid reportsreport as adopted show that
theth rightnightt of a deldelegateagate to a seat rests
upon the constitution and lawsaws of
congress and not on any discretion
of the housa alone

it Is true that a distinguished
member frotrofromin my own istate E ER
hoar in the forty third Colicoilcongressgressgness
in the case of maxwell vs cannon
expressed himself aa troubled in
mind on thothe question and raised a
query on the subject by a pointed
suggestion but after the samesamo had
been answered in thetho discussion by
other legal gentlemen he did not
attempt to obtain his suggested
position andrind we are left to infer by
his silence and the subsequent ac-
tion of the house that hishia doubts
were removedonvedor certainly that they
got no lodgment in the minds of the
members of the rousehouse verywery gene-
rally

if interpretation
acquiescence and long continued
practice for nearly a century with
an unvarying linelino of numerous and
uniform precedents in election cases
in this house amount to anything
as evidence upon thetho proper con-
structionst to be put upon thothe con-
stitutionution we have them all here in
a marked degree they are very
potent and it will take a bold law-
yer to gainsay the doctrines which
they indicate

but besides and in addition 0o all
these we have decisions of the su
premepronne
which lead to the same result in
legal effect it cannot now be
denied that congress has a supreme
power over the territories both
those which existed at the timetim8
wwhenhen the constitution waswag adopted
and also those subsequently acquir-
ed that power is conferred ex-
presslypre y bby or InhereinheressapsIpin the consti-
tution Yandd has no rbrestriction save
what wisdom and good faith impose
and of which congress hielkiel is the
sole judge it ia13 best stated in the
opinion of chlof justice waite iniii
national bankbanis vsva county of yankxanh
tonfonon united states reports
it must be apparent to allalj that un
lesa the acts of congress impose
upon the house a reciprocal obliga-
tion to receive thetha Dodelegatelegate and
give himhial a reatseat they can in nowisenoise
bobe said to secure to territories the
right of representation the repre-
sentativesenta tive principle is embodied and
inheres in the very theory of this
government and to assert at this
late day that it cannot be granted
by congress and secured bytheby the 1peo-
ple of the territories in the limited
anand qualified form appearing in the
ororiginal ordinance of july
and inla all thetha organic acts is tto0
predicate what will or ahonshonshould gogel
imlalittle credence or favor

t i

when it laIs wasserted that a dele-
gato

dele-
gate exists excz gratia only it is Iiaiee

the office unless we add
that it isli abyahby uhethee gracabracq of congress
and not or- the houseuduse alone it is
hardly just aior airpairhir to call it grace
when we conconsiderhiderbider Nwhat this coun-
try did or said about the rnightrightlohtight of
representation when they were
themselves colonle of great britain
the people embodied its principlespiesples
in the very spirit and letter of the
constitution and have acted them
out ever since and it is too late now
to go back on them in reference to
our territories which are part of
the domain of this country that
this house has heretofore regarded
the statutes fixing thothe qualifications
of delegates aas binding upon them
is apparent when we look at the
various attempts which have been
made at different times to change
themthemos ao far as to disqualify a poly-
gamist and all without success un
til the present cession even now
if the docdoctrinetrinel of the majority iaa
sound the present act obtained after
so long a struggle andaudand hailed
with so much joy throughout the
country and which does that thing
iais nugatory as law and not binding
as a rule of the house it was whol-
ly unnecessary for the purposes of
this contest it will come up to
plague the friends orthisof this act in the
fufuture and serve to hoistholst them as
their own petard in the possible
eventof a change occurring in the
complexion of the majority

I1 bezbeg leave to notice one other
phase of the views of the majority
fonforor they do not agree altogether
among themselves bomeborne of them
concede all that I1 have claielaimedin
regard to the power of congress and
that this house in judging of thetho
election returns and qualifications
of delegates are acting under the
clause or the constitution relating
to members in orderonder totd reach their
result they have resorted to0o an ap-
parent popular idea as to what
judging of the qualifications

means to wit that the house has a
lightright in each case to say what they
shall be and abridge or enlarge thosethaes
prescribed by the constitution or
the stafstaestatutesutes while the main re-
port does not assent to this doctrine
so far as members are concerned
but admits that thetho house cannot
add to or take from the qualifica-
tions I1nixedfixedaxed by the constitution for
them yet he contends that the
status fixing the for
delegates are not obligatory upon
the house anidarid a ruierule of
law prevails

now sir I1 am not ready foifor one
to contracontravenetrenotrene and deverre the doc-
trine as laid down by story kent
and other eminent juristslurists and the
long line of uniform I1precedents
found in the history of congress and
say as is written on pagapage SS25 of the
report that they are chiefly valuablyabla
on account ofbf their agagapijagahailakaria unifor-
mity and that this house should jfif
it could reversereverie them and hold to
the contrary

if anyanythingthing can be saidadd to be set-
tled on principle and authority it iaa
this

when we come to ihotho statutes
prescribing the qualifications for
delegates vewe nindfind that congress at-
tempted and intended to do to them
justjuat what the constitution had done
in that regard to membermembers to wit
adopt the representative principle
ftfis the qualifications deed to be
primarily essential and leave all
eleiseelseIS6 to the electors and allow them
to 6elect their own Berepresentative
congress does thisthisOryboryvery ahingthing only
it allows fileflithe legislativeauveAUVO assemblies
to add otherothere albrt to its ap-
proval

the constitution and tawsjaws of the
united states except so far as local-
ly inapplicable are extended by
statute over the territory

if thebetheao statutestatutesbaresareare valid they
must be interpreted according to
their intention if the purpose is10
manifestmanifesta to enumerate theother ququalifi-
cations

allfalif
prescribed and to exclude all

others by implicationn and to leave
the rest to the lelectora or to thathe
legislative assembly td determine
they must be sobo interpreted just as
the constitution arteswabwas because thetho
rulorule of construction under which
this was done applies to statutes as
wellviell as to the constitution sedg-
wick

ion con of statutess etc page
Bl31bynotenutenote I1

Thathatauchtsuch was the intention ofcon-
gress most mailimaikimanifestly is apparent
ronifrom thothe languageanguage of the bammeearne it la
accoaccordingiding to thothe policy bf the
aution and in coneconsconsonanceicnance with the
genius of the government thothe
constitution and lawa of the united
states are made by statute the con

and fundamental lawlw of
the territory

it was never intended clearly to
i confirmed BIBalg


