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assumption and it seems to mome of
usurpation

in view of what has been said it is
quite unnecessary to discuss the
questionI1on whether t if the probate
courts have jurisdiction the district
courts have not a concurrent jurisdic-
tion also if legislation is required to
give jurisdiction to any court this
case isis determined when we find that
no legislation has designated the dis-
trict courts for this purpose it can-
not take it by intendment or because
of its general authorityin law and equi-
ty cases forlor the reason already given

to hold that it maytsytay is toio legislate
and when courts assume to legislate
they place themselves above the law
and beyond any restraint but the in-
dividual will of the judges

theZjudgment olof the court below
must be reversed and the bill dis-
missed for want otof jurisdiction over
the subject matter in that court
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opinion of thetha court
this is asuita suitsult fforor divorce from the

bonds ofmamatrimonytrimon and morforror alalimony
which was instituted by the appellee
against her husband in the livid
district court of the territory where-
in a decree for divorce and alimony
was ehteenteredred and thereupon the de-
fendant aDpealedappealed to this court

the onlymily question raised and in-
volved is as to the jurisdiction of the
district court to hearbear and determine
thomasethetho case the objection to its taking
cognizance thereof is based solely
upon the ground that divorce is
eltherneithereither the subject of common law
nor equity jurisdiction but is a

special proceeding and purely
statutory it is further claimed
that the only statute which controls
this matter is territorial and em-
braced in oneono enactment entitled
an act in relation to bills of

dinoidivorcece approved marchmarcu gih 1852
by ththe terms of this law divorce isis
committed to probate courts and no
allusion is made to the district
courts thetheseae facts it is claimed
exclude the subject for consideration
in the district courts

if it bobe true that this jurisdictionludislurisdiction
depends entirely upon Territerritorialtofal
statute it doesdobs not 11ollowfollow thatisthat it de-
pends entirely upon the one particu-
lar statute referred to other statutes
mamay1 r cover the same subsubjecteject matterancinand in order to reach a correct con-
clusion as td the powers granted and
the intention of the legislature the
examination should extend to all terr-
itorialrit enactments bearing upon the
point in issue

the legislature nearly tenterl months
after the divorce actatt enacted the law
entitled an act regularegulatingtinotinaT the
modemodeo of civil procedure in chivcivilia cases
initi thetile courts of the territory olof
utah approved december
1852 which provides section 1
thatthai all the courts of this territory
shall have lawraw and equityequity juris-
diction in civil cases I1 and the last
section thereof repeals all conflicting
statutesutes these terms seem to con-
fer paa general jurisdiction and make no
exceptions the natural deduction
is thatahk no exceptions were intended
or hadbad in view but that the
purpose was to embrace all civi
suits in this general grant 0of
jurisdictionur tion mr justice story conveys
ttheh same idea in the foloolfollowsfollowinglowi ng broad
language the remedies for the re-
dress of wrongs and for the enforce
benr of rights are distinguished into
two clasciasclassessebses first those which are ad-
ministered in courts of common law
and secondly those which are ad-
ministered in courts of cequity1ti I1ltY 1
stclStolstorysrys eq juris par 25

if divorce be a remedy for the re-
dress of wrong or for the enforce-
ment of a right it belongs to oroore of
these two classes either to the class
administered in courts of common
law or to the class administered in
courts ot equity and if to eitherelthereith er
class then this statute confers the
lurisjurisdictiondiction upon the district courts

and so much of the divorce act as
seems to confine such cases to the pro-
bate courts is by the repealing clause
referred expressly this
civil procedure act was subsequent-
ly so far as in conflict with the
code of 1870 repealed but as there is
no conflict so far as this question of
jurisdiction is concerned it remainaremains
unimpaired in addition to this the
coderode of 1870 bears out thothe same gen-
eral idea that the district courts have
jurisdiction in all civil cases

over two years after the above men-
tioned enactments of 1852 the legis-
lature manifested this same intention
in still broader terms in aanan act in
relation to the judiciaryclarys

1 11 approved
jan 19 in the first section of
which we read thit the district
courts shall exercise original jurisdic-
tion both in civil and criminal cases
when not othotherwiseerwisse providprovideded by law
the words law andani equity are left
out and the jurisdiction is made to
embrace all civil casesasesc as well as
criminal casescaseq when it is not other
wise provided bylaw the reverse
of this general grant of power mustroust be
provided in some law the granting
of a particular jurisdiction to the pro-
bate courtss is not sufficient to naga
tive this nor does this enactment
affect the jurisdiction of the probate
courts but the district courts shall
have the jurisdiction alalsoaiso0 o in that as
inm all other civil cases unless somebomesome
other law says they shall not have it
the divorce act itself does not so pro-
vide and it hahashais not been claicialclaimednied
that such a provisionTrovision anywhereanywhere exists
by ininferenceferencferene alone can the colAcconclusionlusion
bidrawnba drawn from the divorce act that
the district courts are to be excluded
from jurisdiction in divorce it will
not do to say that inference is what is
intended or allowed by the words
otherwise provided these words

require an express negative of the
power divorce is a civil or a

4 criminal suit and of course no one
claims it to be the latteriatter niswisit is a civil
suit whether we call it a suit at law
orinor in equity or whether we call it a
special proceeding and sui generis

let usug now advert to the question
of the power of the legislature to pass
the divorce act this act specifies
the causes for which divorce can be
granted and it likewise gives direc-
tions as toio the manner of proceeding
in such cases and purports to confer
the jurisdiction thereof upon tldetletye

probate courts the authority of the
legislature to specify the causes of
divdivorceorceL and to direct the manner of
proceeding is not questioned betitbut it
is claimed that that act so far as iitt
confers the jurisdiction upon probate
courts isia in conflict with the orgaorgan-
ic

11

act and thertherdoremorewore null and void
the authority of the legislature to

confer such power upon the probate
courts isia based upon that portion of
the organic act which reads ai
11follows sec 6 that the legisla-
tive power 0 salsaisaldsaid territory ghashashallif ex-
tend to all rightful subjectssubject of legisla-
tion consistent with the constitution
of the united states and the provisions
of this aactct the subject must not
only be rightfulZ but also con-
sistentsiBistent with the organic act

the latteriatter clause of thisthia sixth besec-
tion respecting the transmission ofor the
laws to congress and its disapproval
cannot be relied upon in this caseincase if anarl
act of the legislature be already void
the disapproval of congress is not ne-
cessarycessary such disapproval is only
necessary to make void that which is
otherwise valid when the matter
considered isais a rirightfulhatful subject of leg
isolation and coniconsconsistentlatent with the con-
stitutionution of the united StateStatsandegand with
the organic act but yet is inexped-
ient and unwise it would bobe neces-
sary to invoke the disapproval of coucon-
gress to invalidate it but any act of
the legislature which is nutnui consistent
with the constitution of the united
states or which is not consistent with
the provisions of the organ-
ici litittactrovisis null and void and
it seems impossible that congress
should have intended to lequire its
disapproval of such acts that should
have intended to require itsita disappro-
val to mmakemaweake void that which is already
void the case of clinton vsvi engel-
brecht rightly understood lays
down no such doctrine

by the organic act the judicial
power of the territory is divided
into four distinct brith ind ested
respectively in a Sup ava dis-
trict courts probate courtscourt and jus-
tices of the peace the necessary
deductions arearo that fmourfourour kinds or
qualities of jurisdiction wiwereere in-
tended and that these kinds oior qual-
ities were to6 be distributed in a man-
ner usual to like courts in tho states

if a jumbling of jurisdictions was
to be allowed the dividivisionslonsion of the
judicial powerI1cr waswis wholly unneces-
sary tand this comminglingcom mingling df juris-
dictions igid comparatively unknown
under like organic acts except in
utah

but our organic act doesdoes nonott stostop
with thisthi simple division of ththee ju-
dicial power inintoto four headsbeads it
goes farther and provides that the
district coults shall be vested with
the same jurisdiction as is vested in
the circuit and district courts of thothe
united states and in addition there-
to provides that the jurisdiction of
thothe several courts herein provided for
both appellate andlidiid original and that
of the probate courtsand 0ofjusticeses of
thetho peace shailghail be as limited by
law provided that justices of the
peace shall not havohave jurisdiction of
any matter in controversy when the
title or boundaries of landlana may bebeinboinin
dispute or when the debt 1

claimed shall exceed one guilld
dollars and the said superior anand
district courts respectively shall pos
sessbess chancery aas bellmwellweli as common law
jurisdiction secsecsee 9 the juris-
diction here vested refers especially
to cases arising underlinder territorialorial laws
if the territorial law should give thetho
right and that was such as was recog-
nized as common liwlaw or in chancery
or such as required common law annprin-
ciples or equitable principles to be in-
voked to grant thethie relief the juris-
diction belonged to the district court
as original and vityetiea supreme court as
appeip laielate unless the r words be
as limited by law were intended 100o
give the I thetho power to
otherwise providepiovide let Usvis look at
this matter thiswhis fundamental act
ayssays that the jurisdiction of the courts

all territorial courts shillshall f bobe as
limited by lawUw provided the said
supreme and district courts shall

chancery aia i well as common law
jurisdiction the jurisdiction of the
various courts may be isas limited by
law 1 with the proviso and eoseo far as
anyauy attempt of the legislature concoir
fleets with the proviso it is null and
void the proviso is as much a part
of the statute and as binding upon
the lebleelegislature as the express grant
to which the proviso is attached the
legislature may limit the jurisdiction
but undoingin doing so must not come in con-
flict with the provisorprovisospro mentioned or
other parts of the organic act theithe
lelegislaturegislature may limit the jurisdictionsurlaurisdictions
of these courts fix the respective
boundaries of each court and detail
the generalbeneral powers orof the respective
courts this must all be donedon0 accord-
inginatoto the authority as given ina the
0organicaga nicnieI1 act the legislature can-
not deprive any court of the jurisdic-
tion granted to such court in the or-
ganic act that jurisdictionu 1

isis above
the reach of legallegislativela 0 eenactmentactment
dunphey vsrs kleinsmith 11 wallace

it is a ruieluio which we
conceiveconceive to be well settled ivin
the united states that no
court can have any jurisdictionI1 ex-
cept such as is conferred by the power
which created the court or by a
legislature endowed withwit express
sauthorityathority to confer such jurisdiction
kent comcorm p united statesstated
vs hudson 7 cranch 32 WhwhartonartonA
crim law par

it Is claimed that jurisdiction iinn
divorce can only be taken
by express enactment of the leoislegis0 a
ture equally express must be the
authority babestowedstowed upon the legisla-
ture if the legislature can claim
such a power by ir implica-
tion of the fundamental law then
0isoalso with like irirresistible implica-
tion can the district coi n ts cahn suislisuchchI1
jurisdiction under territorial statutesutes
aside fronafroda the organic act

the constitution af the united
states created the supreme court of
the united states and gave aagigeneral
outline of likeilke man
ner our gorganio act created the
district courts andgave a gener il out-
line of their ionlonon it no-
where except asaa is embraced inin tildthe
name gives any jurisdiction in ex-
press language to the probate courts
thohpP delideildelineationneanes tion of bowenbower contained inin
the constitution of the unite I1 states
aaits belonging to the Sapsopreniorenio court
and the inferior courtscoarts to bobe there-
after created is biownow regarded
as nothing more in this
respect than a power vested in con-
gress to confer jurisdiction in its
discretion within those limits ab
bottsbolts U SR court practice p

mr justice BbaidBAldbaldainaldxia winnin in delidelldeliveringveringyering
the 0opinionunitednion of the supreme courtcount ofol01

the united states inin the omecaseoase olof
rhode island vavs massachusetts 12
peters says it was nehe

cessarily left to the legislative power
to organize the supreme court to
define its powers consistently with the
constitution that constitution hayinghaving

delineated only the great outlines of
the judicial power leaving the details
to congress to use a later legal
term of the united states supreme
court the constitution only chalked
out the boundariesrlesies of the jurisdic-
tion

1

it is just soEO in regard to our terntera
tonal courts the organic act gavegaab
only jhothe outlines of jurisdiction leav-
ingip to the legislature the organizationorgof the courts and the details of juris-
diction all howbowhowevereverleveri to hebe consistent
wita the outlines given just Psas those
of congress were to hebe consistentminwin
the constitution and ttthisalsais aanddd
nothing moremi06 itisiT thethe plain meAnindiingig of
those words I1 as limited by I1law

i
w

the outlines of the jurisdiction
given to the are inim thethe
name and intha words chancery as
twgitwitelteit as common law jurisdiction
the outlines of jurisdiction givengiren to
the probate court are nothing save
and except such as iis embraced inin
the name itself in filling up
the details of jurisdiction to the
Didistrict courts the Legislalegislatureture is
guided by the name and the words

chancery as wellweli as common lawilawn
jurisdiction in filling lipup the de
talis of jurisdiction to thetho probate
courts the legislatureturf can nionealoneaodeone
be guided by thethae name and toth do
so the legislature can confer no
jurisdictionlo10 t1 apppuponI1 the probate
courte eexceptxeept suehsuch as liIs usual to
puch had congress inn
tended more it would havohave bbeeneen
as easy to say sorin this connection
as it waswas in connection the
district anandd supreme courts pro-
bate courts areiq inferior courtscouris andallot
no jurisdiction can be inferred L

it Mmustqt be givenbiven by positive awlaw
peacockpeacock v bellbel I1 Sanderssanders 74

thetho district burtscourts are not inidla

feitor courts within the meaning
of thothe language nsas used in theull
books hurdon habeas ap

9 territerritorial jaws pheph 1ly1 becj I1L
p 29 much fancan be inferred in
thetheirir favor

if the legislature could iinferfifer au-
thoritythor ty to empower the probate
courts to grant divorces it
I1in like manner and with equal reareo
sonon bestow such power upon jusital
ticestice3 of the peace the organic
act ddoesoes not say I1inft direct laraghlanguageaoa

that it shall not doclu Aiyoalo0 ballbailbattletile
veryveny idea skowshow at onoeonce howngund is the assumption ofdr athethe
legislature to bestow such anter
upon the probate courts

I1 I1
whether as a fact jtitt be trueirue

or notapt it is presumepresumedd thatabat
the legislature ji43 willing to act
in harmony with aitionationalal lawjaw aidpaidald
americamerican ideas and
to do so it mustmusts notice thotha genigeneral
character of the courts throughoutrough quV
the nation and cancaa not without
well grounded aulailauthoritythorlalty attempt
to bomcomminglemingle and mjmixx up theibe juris-
dictions of the territorial atuntribunalsals
created by thefhe organic act con-
trary to the wellweli knowland lecogrecog-
nized powers orof suehguchsuclieil courts I1ina thetho
states of the contrary to
the intention manifested in theahe
organic act As tiletiietherefore the legi-
slature is not vested with
er to confer jurisdiction in divorce
upon probate courts it followsfollows tthadthatat
the attempt to dodd so Jla nugatory
and that the divorce act in so far
as it grants suichstichsu ch jurisdiction to pro-
bate courts gisvoldis void

wovvo now at this stage of our ex-
amination tindlind that we havehavo a sta-
tute which authorizes divorce and
specifies the causes for which it
may bobe granted but no tribunal
is designated inlri specific terms to
take such jurisdiction
I1 what course should bbo0 pursueduir ed
NWwa have ho Eecclesiastical courts
and none were ever known on ameamo
rican sollsolisoilsoll even in colonial timestimeslimes
inviein thie absence of huchbuch tribunals it
becomes the dutduty of the Didistrictstrict
courtcourts they being courtscoutts pfaf
general jurisdiction superior and
not inferior courts to in
and take such jurisdictionitloU thatthau the
lawluwlagmaymay not fall of fallfail for want
of a proro er tribunal

if tilitildth 11 says mflitNIT

bishop should establish a systemdystein
f lawslawi not mentmentioningioninlonin any courtcoult

inaln which they are totc tebe enforce ddj
lneme tribunal best adapted to
them ought to take tho jurisjurlsjurisdic-
tion

malc
1 I1 bishop piton Marrmarriageiager andgiad

Dfdivorcevorce par 49 n tl1 perrypeny vs
perry 2 paige and rthuchuth a
court is generally a court ofequitye
rose V roset 4beligetim p-tarkI1cJjwj T
51 1 story s eq Jurispar 63

ehoehethethi district courtcourts by the lan-
guage of niadmade
courts of genegeneral

1

I eoalcoAl molt lawall
chancery JurisTicjurisdictiontiou but these

broad terms do not as it is claimed
emmieffiembracebrace divorce because that is

neither the subject of common
law nor chancery jurisdiction
Wwe cannot believe that congress
intended to form these courts upon
such a crampedcrammed model the very
name Isia wholly american not
english and imports something
that is Ameriamerlamericanearleari and the very
language of the law chancery asaa
well as common law jurisdiction
presupposes the idea of an already
existing dommongommoncommon law jurisdiction
conferred in the name itself

if we are to discard the broad
and liberal sensebense in which thetho
words chancery and common
law jurisdiction are supposed to
be used we render them almost
lifeless words and district courts
must depend upon territorial stat-
utes for their jurisdiction if we
are to confine such jurisdiction to
the narrow list of the cases usually
cognizable in the common law
courts and chancery courts techni-
cally so called in england then
rights exist in this territory that
can be asserted in no existing court
and wrongs exist that no known
tribunal amonamong us can remedy
A mechanics lien I1lawaw is fotforboandind
uponI1

0ourdr etastatuteisute bookbobe and no court
designated in which such lien calleail
be enforced and suchasuch a lien was
unknown tot fie english common
law Ccourts and courts of chancery
IVwhatha ttribunal can takefake sdiadi
ti

at the present term of thisthia court
two cases have been submitted to
us in regard to adverse miningt
claims the cases arising u ththetho0
fth section of the united states
mining law of 19-421872 the law says
that the matter in dispute shall be
subisubssubmitted io a tribunal competent
to taketahe the and no
soursouncourthiibihia specified nviawhat tribunal
shall ass to dispose orof thetha
ma urilTthe matter ivahivaswas wholly
unknown to the coinmancommon law and
cl coarts of england
technically abso called are parties
to be remediless weve cannot con-
sent to such a viewglew of the mattermatten

mr justice sorystorybory in speaking of
eqequitytilty says it has an expansive
powerpowener to meet now emergencies
andina the sosolelo10 question applicable to
the point must from
time to time be whether such
rights and wrongs do exist and
whether the remedies theredonherbereroneror in
0therother courts nnaand especially in
cicourts orof cominoscommon law are full and
adequate totd redress this is the
true character of a court of chan-
cery 1 storys eq jurlsjuris par 53
new subjects and new rights are
tont dually arlariarisingsing and even in
england thetho expansive nature of
tiiethe chancery jurisdiction is such
that iltnerthetha jurisdiction may be
deemed irlirun some sortsart a resulting
jurisdiction lqin cases not submitted
tocohecobe decisioncakcik tan 0of other courts by
thetild browtt ordr parliament as thetho
great fountain ol01 justice I1 storys
eq juris j par 43 on the other
handeehand we turn to the common law
eideedandfid commoncommon law includes every-
thing ofdf jurisdiction that is not
equitable and in its broadest sense

I1 includes even equity itself and alsoaiso
admiralty united states vs cool
idge I1 GAIIgall 1 abbottsabbots U
6 practicetice par logigo storys eq
JijurlsjurislitlsLitis par 41 note liyily11 and likewise
the common law 1 bl comcorm p
70757970 in thetile united states courts
bommon law embraembracedcokcog all those
arbproceedingsceedings in which legal rigrightsats
areard to bobe ascertained and do-
ter

do-are de-are de-
terminedter05 mined whetherwilether they be the old
jong01ig settled procproceedingsceilings of the
commoncorcoinimonnumon lawlawororawuw legatlegaz remedies
different it may be from tho old
common law forms but proceeding
according to the general course of
common law principles4 and contra
distinguished to those where equi-
table rights alone were recognized
and equitable remedies administer-
edd as well as in contradistinction
to those where iusiuaas in admiralty a
mixture of public law maritimemarnmani timetimo
law and equity is often found in
one proceeding 1 abbotts UUSSparsonsctCL r it parsons vs bedford
3 aipeters parish vs ellis
lgig16 reterspeters

the common law which our
fathers brought to this country
from england includes not only
the principles administered in what
arbare technically termed the courts
of common law but in all other
tribunals I1 bishop on 11 D
par 39

the ecclesiastical law Is a part of
ththe common law 1I bishop on aaM

D pars 56 57 6368 71 75 and
ecclesiastical jurisdiction is derived
from theahe common law bac ab
title ecclesiastical courts
ieE anandd lithethe matrimonial law 0
J doconcluded
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