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assumption
usurpation.
“In view of what has been said, it is
quite unnec to discuss the
question, whether, if the Probate
Courts have jurisdiction, the District
Courts have not a concurrent jurisdic-
tion also. If legislation is required to
give jurisdiction to any court, this
case 18 determined when we find that
no legislation hasdesignated the Dis-
trict for this purpose. It can-
not take it by intendment, or because
of its general authorityin law and equi-
ty cases for the reasun already given.
To hold that it may

, and it seems to me of

is te legislate.

and when courts assume to legislate

th?r place themselves above the law,
and beyond any restraint but the in-
dividual will of the judges.

The judgment of the court below
must be reversed, and the bill dis-
‘missed for want ef jurisdiction over
the subject matter in that court.
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This is a suit for divorce from th
bonds of matrimony and for alimony,
which was instituted by the appellee
against her husband, in the Third

District Court of the Territory, where- | PO

in & decree for divorce and alimony
was entered, and thereupon the de-
fendant appealed to this court.

The only question raised and in-
volved is as to the jurisdiction of the
District Court to hear and determine
the case. The objection to its taking
cognizance thereof is based solely
upon the ground that divorce is
“‘neither the subject of commen law
nor equity jurisdiction,’”’ but is a
“special proceeding = and purely
statutory.’”” It is further claimed
that the only statute which controls
this matter 1s Territorial, and: em- |
braced in one enactment, entitled,
““An Act in relation to Bills of
Divorce,’”” approved March 6th, 1852,
By the terms of this law, divorce is
committed to Probate Courts, and no
allusion i3, made to the District
Courts. These facts, it is claimed,
exclude the subject for consideration
in the District Courts.

Ifit be true that thisjurisdiction
depends entirely upon Territorial
statute, it does not follow that it de-

nds entirely upon the one particu-

r statute referred to. Other statutes
may cover the same subject matter,
auci_m order to reach a correct con-
clusion as to the powers granted and
the intention of the Legislature, the
examination should axtend to all Ter-
ritorial enactments bearing upon the
point in issue.

The Legislature, nearly ten months
after the divorce act, enacted the law
entitled, “An Act regulatirg the
mode of civil procedure in eivil cases
i the courts of the Territory of
Utah,”” approved December 30th,
1852, which provides, ‘‘Section 1,
That all the courts of. this Territory
shall have law and equity juris-
diction in civil cases,”” and the last
section thereof repeals all conflicting
statutes. These terms seem to con-
fer a general jurisdiction and make no
exceptions. The nataral deduction
1 that no exceptions were intended,
or had in wview, but that the
purpose was to embrace all civil
suits in this general grant of
jurisdiction. Mr.Justice Story conveys
the same idea 1n the following broad
language: *“The remedies for the re-
dress of wiongs and for the enforce-
meunr of rights, are distinguished into
two classes; first,-those which are ad-
ministered in courts of common law,
and, secondly, those which are ad-
ministered in courts of equity.” (1
Story’s Eq. Juris, par, 25.

If divorce be a ‘“‘remedy for the re-
dress of wrong or for the enforce-
ment of a right,”” it belongs to one of
these two classes—eithier to the class
administered in courts of common
law or to the class administered in
courts ot equity. And if to either
clags, then this statute confers the
jurisdiction upon the District Courts,
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follows: (Sec. 6.) “That the'l
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and g0 much of the divorce act as
seems to confine such cases to the Pro-
bate Courts, is by the repealing clause
referred, expressly negatived. This

Civil P are act was, subsequent-
ly, “so far as in conflict’’ with the
code of 1870, repealed; but as there is
no conflict so far as this question of
jurisdiction is concerned, it remains
unimpaired. In addition to this, the
code of 1870 bears out the same gen-
eral idea that the District Courts have
jurisdiction in all civil cases.

_Over two years after the above men-
tioned enactments of 1852, the Legis-
lature manifested this same intention
in still broader terms in “‘an act in
relation to_the judiciary,”” approved
Jan. 19, 1855, in the first section of
which we read that ‘‘the District
Courts shall exercise original jurisdie-
tion, both in civil and eriminal cases,
when not otherwise provided by law.”’
The words ““law and equity’’ are left
out, and the jurisdiction is made to
embrace all civil cases as well as
criminal cases, when it is not “‘other-
wise provided by law.” The reverse
of this general grant of power must be
provided in some law. The granting
of a particular jurisdiction to the Pro-
bate Courts is not sufficient to nega-
tive this, nor does this enactment
affect the jurisdiction of the Probate
Courts, but the District Courts shall
have the jurisdiction also, in that as
in ail other civil cases, unless some
other law says they shall not have it,
The divorce act itself does not so pro-
vide, and it has not been claimed
that such a provision anywhere exists.
By inference alone can the conclusion
be drawn from the divorce act that
the District Courts are to be excluded
from jurisdiction in divorce. It will
not do to say that inference is what is
intended, or allowed, by the words
“‘otherwise provided.”” These words
require an express negative of the
wer. Divorce is a ‘‘civil’”’ or a
“‘ecriminal’’ suit, and of course no one
claims it to be thelatter. Itis a civil
suit, whether we call it a suit at law
or in equity, or whether we call it a
special proceeding and sui generis,
Let us now advert to the question
ofthe power of the Legislature to pass
the divorce act. This act specifies
the causes for which divorce can be
granted, and it likewise gives direc-
tions as to the manner of proceeding
in such cases, and purports to confer
the jurisdiction thereof upon the
Probate Courts. Theauthority of the
legislature to specify the causes of
divorce and to direct the manner of
proceeding, is not questioned. Butit
18 clai that that act, so far as it
confers the jurisdiction upon Probate
Courts, is in conflict with the Organ-
ic Act, and theretore null and void.
The authority of the Legislature to
confer such power upon the Probate
Courts, is based upon that portion of
the ““Organic Act’”’ which reads laa
isla-
tive power of said Territory ghall ex-
tend to all righttul subjects of legisla-
tion, consistent with the constitution
of the United States and the provisions
of this act.”” The *“‘subject’’ must not
only be ‘‘rightful,”” but also *‘con-
sistent’’ with the Organic Act.

The latter clause of this sixth sec-
tion, respecting the transmission ofthe |
laws to Con and its disapproval,
cannot be relied upon in this case. If an
act of the Legislature be already void,
the disapproval of Congress is not ne-
cessary. Such disapproval is only
to make void that whieh is
otherwise valid. When the matter
congidered is a rightful subject of leg-
islation, and consistent with the Con-
stitution of the United States,and with
the Organic Act, but yet is inexped-
ient and unwise, it would be neces-
sary to invoke the disapproval of Cou-
gress to invalidate it. But any act of
the Legislature which is nut consistent
with the Constitution of the United |
Statles, or which is not consistent with
the  provisions of ' the . Organ-
ic Act, 18 null and void, and
it seems impossible that Congress
should have intended: to require its
disapproval of such acts, thatit should
have intended to require its disappro-
val to make void that which isalready
void. The case of Clinton vs. Engel-
brecht, *“rightly understood,”” lays
down no such doctrine.

By the Organic Act the “judicial
power’’ of the Territory is divided
into four distinet branchow, and v ested
respectively in a Supreme Cou, , Dis-
trict Courts, Probate Courts and Jus-
tices of the Peace. The nec ssary
deductions are that four kinds or
qualities of jurisdiction were in-
tended, and that these kinds or qual-
ities were to be distributed in a man-

If a jumbling of jurisdictions was
to be allowed, the division of the

judicial power was wholly unneces-

sary, and this commingling of juris-

dictions i3 comparatively unknown

%ndﬁr like Organic acts, except in
tah.

But our Organic act does not stop
with this aimPla_divisinu of the *ju-
dicial power”” into four heads—it
goes farther, and provides that the
District Courts shall be vested with
the same jurisdiction as is vested in
the Circuit and District Courts of the
‘United States, and in addition there-
to provides that ‘‘ the jarisdiction of
the several courts herein provided for,
both appellate and original, and that
of the Probate Courtsand of Justices of
the DPeace, shall be as limited by
law; provided that justices of the
peace shall not have jurisdictien of
any matter in controversy when the
title or boundaries of land may

claimed shall exceed one hu
dollars; and the said Supetior aund
District Courts respectively shall pos-
sess chancery as well as common law
jurisdiction.’” (Sec. 9). = The juris-
diction here vested. refers especially
to cases arising under Territorial laws.
If the Territorial law should give the
right, and that was such as was recog-
nized as common law or in chancery
or sinch as required common law prin-
ciples or equitable prineiples to be in-
voked to grant the reliet, the juris-.
diction belonged to the Distriet Court.
as original and the Supreme Court as
appelate, unless the prigr words, ‘‘ be
as limited by law,”” were intended to
give the Legislature the power %
otherwise provide. Let us look at
this matter. This fundamental act
says that the jurisdiction of the courts
—all Territorial courts—shall ‘' be as
limited by law,”” provided ‘‘the said
Supreme and District Courts shall po-
sess chancery as well as common law
jurisdietion.”” ; The jurisdietion of the
various courts may *‘ be ag limited by
law,”’ with the proviso, and go far as
any attempt of the Legislature cou-
fliets with the proviso it is null and
void. The proyiso is as much a part
of the statute and as binding wupon
the Legislature, as the express grant
to which the proviso is attached. The
Legislature may limit [the jurisdiction
but in doing so must not come in con-
flict with the provisos mentioned, or
other parts of the Urganic Act. [The
Legislature may limit the jurisdictions
of these courts, fix the respective
boundaries of each court, and detail

the general powers of the respective
courts this must all be done accord-
ing te the autherity as given in the |
Organic Act. The Legislature can-

not deprive any court of the jurisdic-

tion granted to such court in the Or-

ganic Act. Tha.tljuriadietiﬂn is above

the reach of legislative enactment.

Duanphey vs. Kleinsmith, 11 Wallace,

610, It 18 a rale which we
conceive = to be well settled in
the . United States, that . no

court can have any jurisdiction ex-
cept such as is conferred by the ;l:mwer
which created the court, or by a
legislature endowed with express
authority to confer such jurisdiction.
Kent Com. p. 334, 336. United States
vs. Hudson 7 Cranch, 32, Wharton's
Crim. Law, par. 163.

It 18 claimed that jarisdiction in
divorce can only be taken
by express enactment of the legis a-
ture. Equally express must be the
authority bestowed upon the legisla-
ture. If the legislature can claim
such a power by irresistable implica-
tion of the fundamental law, then
also, with like irresistable implica-
tion can the District Comnts ¢'aimsuch

aside from the Organic Act.

The constitution of the United
States created the Supreme Court of
the United States and gave a general
outline of its jurisdiction,In like man-
ner - our Organie Act . created the

line of their junsdiction. It  no-
where, except as i3 embraced in the
name, gives any jurisdiction, in ex-
press language, to the Probate Courts,
The delineation of power contained in
the Constitution of the Unite | States,
as belonging to the Sapreme Court,
and the interior courts to be there-
after created ‘‘is now regarded
as  nothing more, in  this
respect than a power vested in Con-
gress to confer jurisdiction, in its

discretion, within those limits,”’ Ab-
bott's U. 8. Court Practice, p. 185.
Mr, Justice Baldwin, in delivering

the opinion of the Supreme Court of
the United States, in the  case of
Rhode Island, »s. -Massachusetts (12

ner usual to like courts in the States,

be in |g1ven to'the DistrictCourts are in the
dispute, or when the debt mﬂﬁ_ '!ml and in the words, "*chancery as

and The outlines of jurisdiction given to

—

jurisdiction under Territorial statutes, |

District Courts and gave a generalout- | B

Peters, 457, 721), says: ‘It was ne-{chancery jurisdiction.

cessarily left to the legislative power
to organize the . Supreme Court, to
define its powers consistently with the
constitution,’’ that constitution having
‘‘delineated only the great outlines of
thuad::dicial power, leaving the details
to Congress.”” To use a later legal
term of the United States Supreme
Court, the constitution only “‘chalked
out’’ the boundaries of the jurisdic-
tion.

It is just ¢o in regard to our Terri-
torial couwrts. The Organic act gave
only the outlines of jurisdiction, leav-
ing to the Legislature the organization
of the courts and the details of juriss
diction, all, however, to be consistent

of Congress were to be consistent, with
the constitution. . And this and
nothing more is the plain meaniog of
those words, ‘‘aslimited by law."’
The outlines of the ' jurisdiction

i a3 common law jurisdiction.’’

the Probate Court are nothing ' save
and except such as i3 embraced in
the name itself, In-+filling ' up
the details. of jurisdiction to the
Distriet Courts, the Legislature is
guided by the name and the words,
‘‘chancery as well as common law
jurisdietion.” . In filling up the de-
tails of jurisdiction to the Probate
Courts, the Legislature can alone
| be guided by the name; and to do|
'S0, the Legislature can confer no
Jurisdiction upon the . Probate
Courts except such as is usual to
such . courts. Had Coungress ° in-
tended more, it would have been
as easy to say so.in this connection
as it was in  connection with the.

with the outlines given, just, as those |

us in
| claims, the cases arising under the
{7th section of the United States

broad terms do not, as it isclaimed,
embrace divorce, because that is
‘neither the ﬁufrjﬂct of common
law nor chancery jurisdiction.’’
We cannot believe that Congress
intended to form these courts upon
such a cram medel. The very
name is wholly American, not
Enpglish, and imports something
that is American. And the very
la;lﬁunga of the law, ““chancery as
well as common law jurisdiction,”
' presupposes the idea of an already
existing common law jurisdiction,
conferred in the name itself.

~If we are to diseard the broad
and: liberal semse in which the
words - chancery _and common
law jurisdiction are supposed to
be used, we render them almost
lifeless words, and district courts
must depend upon Territorial stat-
utes for their jurisdiction. If we
are to confine such jurisdiction to
the narrow list of the cases usually
cognizable in the common law
courts and chancery courts, techni-
cally ‘so ealled in England, then
rights exist in this Territory that
can be asserted in no existing court
and wrongs exist that no known
tribunal among us ecan remedy.
A -mechanic’s lien law is foand
upen our etatute book and no court
designated in which such lien can
be enforced, and such a lien was
‘unknown to the English commen
law courts and courts of chancery.
\?{'l}gt tribunal-can take the jurisdi-
tion?

‘At the present term of this court
two cases have been submitted to
regard to adverse mining

mining law of 1872, The law says

District and Supr .
bate Courts are inferior Courts and
it must be given b sitive law.
(Peacuek‘vael! I.}éﬂll;%sﬂﬂ, 7.)

The Distriet Courts are not ia:
fe.ior courts, within the meaning
of the language as uced in the

preme Courts. * Pro- |
no jurisdiction can be inferred— | court is specified.

that:the matter in dispute shall be
subspitted to a tribunal competent
_-tu take the jurisdietion, and no
: B What tribunal
shall. assume to. dispose of the
matter? The matler was wholly
unknown to the common Jaw and
chanecery - courts . of = England,
technically so-called. Are parties

beoks. Hurd on Habeas Corpiis, p.
348-9: Territorial laws, ch. 1., sec. Ii',_
p- 29. Much can be . inferred in
their favor. i

If the Legislature could infer au-
thority to empower the Probate
Courts to grant divorces, it ceuld
in like manner and with equal rea-
son, bestow such power upon Jus-
tices of the Peace. The Organfe
act does not say, in direct lant age,
that it sbhall not do so. BHt the
very idea shows at once how un-
sound  is .the assumption of the
Legislature to bestow such' power
upon the Probate Courts, '*

or net, it is 6 presumed , ihat
the Legislature is willing to, act

the nation and ean n
well grounded authority, attem
to commingleand mix up the jur

ke

Organic | .
islature is not vested with an
er to confer jurisdiction, in dl?c;fnd
unpon Probate Courts, it follows that
the attempt to do so is nugator
and that the Divorce act, in so far
as it grants such jurisdiction to Pro-
bate Courts, is void.

We now, at this stage of our ex-
amination, find that we have a sta-
tute which suthorizes divorce and
specifies the causes for which it
may be granted. Buat no. tribunal
is designated in specific terms, to
take such jurisdiction.

- What course should be pursued?
We have no Ecclesiastieal Courts,
and none were ever known on Ame-
rican soil, even in colonial times.
In'the absence of such tribunals, it
becomes the duty of the Distriet

—

and take such jurisdiction, that the
law may not fall or fail for want
of a pro_er tribunal. Ne _

“If cth+ Jegislature,” says Mr.
Bishop, “should establish a system
»f laws, not menthmin%eauy court
InjJwhich they are to be enforc: dy
vne tribunal best adapted toenforce

tion.” 1 Bishop on' Marriage and

Perry, 2 Paige, 501. And 'tueh.a
court is ganemliy a court of equiity.
Rose v« Rose, 4 Eng. (Ark,) 507,
olZ; 1 Story’s I!,lq. Juris. ,par. 53.
The District Courts, by the lan-
guage of theOrganic Act,were made

Whether as a fact it be _--,tni'él

in harmony with national law aud | that ‘‘the
American ideas and piineiples;and | d
to do sv it must notiee the general { jurisdi . | |
charaeter of the courts throughout | (o the decision of other courts by
ot, without|the crown or parliament as the

pow-| 8. Practice, |
, | Juris. par. 41, note 11), and likewise

| 79),

them ought to take the jurisdic- |
Divorce, par. 49 n (1);  Peryy us. |

courts of general common lawand |,

to be remediless? ~We canaot con-
sent to such a view of the matter.

Mr. Justice Blory in speaking of
equity, says, “It has an expansive

power, to meet new emergencies;

and the sole question, applicable to
the point Elf jurisdiction, must from
time. to time be, whether such

rights and wrongs do exist and

whether the remedies therefor in
other courts, and especially in
courts of common law, are full and
adequate to redress.” This isthe
true character of a court of chan-
cery. 1 Btery’s Eq. Juris., par. 53,
New subjects and new rights are
continually arising, and even in
England the -expansive nature of
the chancery jurisdiction is such
urisdiction may be
eemed in some sort a resulting
etion in cases not submitted

great fountain of justice.” 1 Story’s
Eq. Juris.y¢ par. 43. On the cther

dictions of the Territorial tribunals | hand we turn to the common law,
created by the Organic ‘Act, con-]|and common law includes every-
trary to the well known. and recog- | thing of jurisdiction that is not
 nized powers of such courts in the
States of the Union,and contrary to|includes even
the intention manifested in .the|admiralty, (United States vs. Cool-
nic Act. As therefore the Leg- | idge, 1

equitable, and in its broadest sense
equity itself and also

1., 489. 1. Abbott’s U.
par. 196. ' Story’s Eq.

the common law (1 Bl Com., p.
In the United States courts,
common law embraces “all those

 proceedings in which legal rights

are to be ascertained and de-
termined, whether they be the old,
long sectled proceedings of the

common law or new legal remedic
different, it may be

5
rom tho old
common law forms, but roceeding
according to the general course of
common law principles and contra-
distinguished to those where equi-
table rights alone were recognized
and equitable remedies administer-
ed, as well as in contradistinction
to those where, as in admiralty, a
mixture of public law, maritime

Courts, ‘they being courts of|law and equity is often found in
eneral jurisdiction, superior and | one proceeding.” 1 Abbott’s U. 8.
net inferior courts, to step im|Ct. Br;,p. 195. Parsons vs. Bedford,

3 Peters, 433, 416. Parish vs. Ellis,

The common Jlaw ‘which our
fathers brought to this country
from Enpgland, includes, not only
the principlesadministered in what
are technically térmed the courts
of common Jaw, but in all other
tribunals. 1 Bishop on M. & D.,
par. 39,

The ecclesiastical law is a part of
the common law (1 Bishop on M,
& D., pars. 56, 57, 68, 71, 75), and
ecclesiastical jurisdiction is derived
from the commen law, Bae. Ab.,
title ‘“‘Ecclesiastical Courts,” lettes
“E.” And “the matrimonial law o,

But - these

Concluded on page 264,



