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THE NG e, o e

AT NOUR O'CLOCEK. - Opinion of W_-Ju‘;a e
- Afe Kean, Assogiate Justice J, S.

phdegh- = - Ty Boreman concurring, and Asso-
— — ciate Justice P. H. Emersen dis-

DAVID O. CALDER, | snling, deivered May 21, 1874

- Wsrrom awe Pustismms. TErRRITORY OF UTAn, | October
e — Supreme Court. j Term,I1873.
NEWS OF THE DAY, Ez parte BeNJAMIN L. DUNCAN.

Ex parte Joux D, T. MCALLISTER.
IN the U. & House of Representa-| e Court being in adjourned

tives, a bill was passed yesterday, | gession in the month of May, 1874,
for the admission of New Mexico | Duncan appeared in court, and by

as a state into the Unlon. bigcounsel olaimed to be ﬂ',‘.‘;‘*

ed by the Court as Territorial

have senf two thousand dollams to |clai to be recoguized as such

aid the Lousiana sufferers; and six | Territorial Marshal, .. The evidence ri

upon by sl £he-
ers by the Mill River disaster. aldered In the opinion of the Court.

J. R. McBride and R. N. Baskin
Mr. and Mrs. Sartoris, daughter | for Dunean.

and son-in-law of President Grant, | J. G. Sutherland and Z. Bnow for

hundred dollars to help the suffer- P“"‘""'d':g’ the, grognds_telted

reached New York, last night. MecAllister. i

HOKIAiS‘, 0(1:- {i, delivered t:trle
g pinio he Court; BOREMAN, J,
Forty temperance crusaders were :oncu:'l:g; RatEnson, 7, dlbednt.
arrested in Pittsburg, Pa., yester-| ;g

day, charged with obstrueting the| o, the argument on behalfof the
side walks; they were dismissed |respective claimants, the Journal
and Informed that for s second |of the Legislative Assembly of

offence they would be punished. Utah was m“ﬁ"wing th;t

on the li4th day-eof February, 18
the Coundéil was In sesxlon, &

Professor Swing. recently tried | that among = other proceediqg
jn Chicago on a charge of heresy, | ‘‘communications were receiv
i from His Excellency, the Gov-
»and acquitted, announces his with- ernor, nominating - » .
‘drawal fromm the Presbyterian |« - Beunjamin I. Dunean to
church. ’ the office of rritorial Marshal.”
TR A commission, of which the
A noted herd of short horns, | following is a copy, Was also in-
tneducadg:

numbering sevenlty-nine animals,
was sold at Minneapolis yesterday, | “The United States of America, |

for $126,99); one bull was bought Territory of Utah. )
by Mr. G Robbins, of Iondonm,| “7b all who shall see these Pres-
England, for $14,000. ents, Greeting:

= - “Know ye, that whereas Benja-
Governpr Kellog, of Loulsiana, | min L. Duncan w on the third

announces that forty thousand of March, A.D., 1874, duly- ap-

rations are issued dally to the suf- ?:t thb:d'l‘mtumof%‘t:h "m‘i‘g

ferers by the Mississippi floods. having g“;y ﬂ:& as aueb,ﬂ:
- pears r evidence on

::‘: the oﬁ'ﬂyos.:;p:he Beeretary of the

Territory: Therefore I, George L.

W Governor of said Temntery,

A-resolution has béen introduced
into the Arkansas legislature, re-

questing the resignation of the |do hereby commissfon him' Perri-

Senaters in Congress from that toraal Ma‘x;hnl,lsd)o;e l:dlﬂhdr,
state and authorize, an e
e - - him to discharge the mmn

The Czar of Russia has left Eng- :{'ndmt% :ﬂg .mrdl?igghm f:

land. - lemoluments lhanirnntol :
The Prussian Diet has prorogued. mlonllll“'“ n‘ ' r:;;ht::: nel:_

- bly, and until his successor shall be
Prince Metiernich and the Count lelected and quslified to office.

of Montebello fought a duel yestef , “Pu ' testimony

day, in which the former was dis- i whegeof - I.-‘have Orga

abled by being wounded in the {';;‘} E:nmm p ':u my
arm.

- - — -
Louils, son of the Duke de Mon- :nédxeT& "“‘",'r =
pensier, is dead. “Done at-Salt Lake City; this
— e - e —— thlﬂ h Of Mll‘ch, A- D.,,.IST",
and of Independence of; the
Jusr So.—The Washington Sfar | United States, the ninety-eighth,
says— “Geo. L. WoobDs, ~
' Gevemor.”
“Delegate Cn’nncmvr of Utah, is to | “GeEoraE A. BLACK, .
be investigated by for im-| - Becretary of Utah Terﬁhg."

morsl—that is to say, polygamous| ©Opn the part of McAllistét the
—practices, and all the members| yournal O,&Leg,.huvuﬁu,
who are without sin are arming|was introduced, showing
themselves with rocks te shy at|ine 16th day. of February, A. D.
him.”" Bv:ﬁ‘ thHo wm:ni'lhmoo onholoetions
ouse presan ﬂVure-
Add, the concrete voloe of Con- ported to the House ‘‘the mwmber
gress and the country should be to | 3nd kind of officers to be elegted by

the Delegate from Utah’s peaceful | the t vote of the Legldlative

vales—“Keep thy seat, thou hast| Assmbly,” among others, “One
not sinned in this particular.” :l‘m "‘%’?ﬁ':f’;o:.ﬁ" reuded,
— G commend the Assembly ht::id

THE CASE Nwox. | ® Joint don as soon as passible,
—th(i‘ngto:,r Ef; ?ﬁg‘_ 1'11:. consistent with other legiglative

yester. business, for the purpose of makin,
tllisg'“:d mnmml Cannon, | #id elections.” Also showing tha{
charges td' by Hazelton of the 19th of the same month; Mr. 8.
Wisconsin, that he was living in | A« Maan moyed that the neil
nm « 'lt m women h lﬂ;“tod to m“’e ouse in
o his Rty “of law. |Joint session to-morrow at 2’ p.m.,
He declined to plead to the chaiges, | for the purposs of electing the off
.mumtugumutbymﬂ:'.m“ made he.
that he would submit the matter Jo é e °'!‘f‘h'-°-l’“ﬂ g i
L4 'MMH " 3 -

Maxwe » on the mntut:’d m Also showlng that fn the Council

case, which Ia conclusive against | 9F same day, ““A communica-
him. If the committes can be in- was ‘llt‘:' #IHI’.
duced to report, the expulsion of) Loync meet in jo

sesion t0-mo: at 2 p-m. On
b Py Sretle e sonile, motin o Couneto Himbgto

the mysterious one always raised the Council agreed thereto.” Also

by ham Young and the Mor showing' the following record:

mons, in preventing hostile action| ¢‘Joint Session. Representatives’

in @ongress against their peculiay | Hall, Salt Lake City, February 20,
Interest.—Sacramento Union. IB” i § :

ment, the Assem

e by am mmh‘“ enlhllcul::y éh. chief clerk of the
. uoru

istence A : Oﬂ m Emant. .
By courtesy 6 Presidest Brighay| by the Tl e
Young We are eniibled td print the | Quorn

following letter, which, Trom the session open and ready to proceed
known veracity of its w ritaz, Is suf- = - -

ficlent to extinguish all doubts as to
the existence of the ‘monster, XL

which has se long been supposed 0 | "' nosaments of which the follow
inhabit the walets of Bear Lake, |ing are coples, were read on the

Rich Co. . argument : N
ARIS, Opelda “Jdaho HUREPRESENTATIV ALT
¥ . May 1874, Salt Lake City, Feh. 21, 1874.
President &.‘w Yw ) “HonJ. D. T. McAllister :

“Dear Bir— We have the honor to

to an “Res fully yours,
about & hundred of L. JouaNx NUTTALL, ..,
about twenly-five yards fromi § 4 the Counell.
the shose. first sight nL«&,...- ;
| s
‘i |1, of Representatives.
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OrFFiIOR, Salt Lake City
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o that John
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those
ve. Engelbrecht
Marshal - summoned

arising under the local laws of
ry. The court decided that
the jury should have been sum-

miist be
1. the
torney tlalmed tﬂ?d whs
nd not Lthe right i iy
to te in the " : whether
: of
Pl A A S
court decided
such offenders should be prosecut-
‘ed by the Territorial A
al apd pot by the U

are set at rest. But the Supreme

Court of the United States would

urt to claim th‘tﬁu
or

uestion nmolvod
0 court has more
cledriy coutt laki dowy
the doctrine, that an opinion ex-
: A questipn
neithet bin
inferior: eourts, nor upon the court

n ) hoW ‘must “the
Tesritorial Marshal of Utah be
polnted, or elecped
never been presen
preme Court of

S Charetrs AV, coue

has never been decided, neither in
fhat court mer jg .this.
court has ever employed
{which, even remotely seems

decidé this gunestion, it has been in
some case not Involving the ques-
tion, and therefore the language

The learned cot.li:lull for the re-
a e

but in some respects the case at bar
in the boeks. Itis a
‘Leét us In-

e shal for the Territory.’ McAllister
The citizens of Lowell, Mass, 3150 ap by ecounsel and | F

the local eriminal

¥
nited States

be the t co
could 'd:.k!o',-
any case, a

United BStates,

3
BMERSON, J., disgpents.
spective
many text

is unlike an
easo of new
quire, then, not in the light of
authority, for there is none, but In
the light of reason bro!
upon ‘the statute, how must the
Terri 1. Marshal be
or elected, or chosen?
rganic Act of this Territory
provides for the eleetio
ple, of the members O
lative Assembly; and that the
Governor, Secre
and Associate Jus
tornéy and U. 8. Marshal, shall be
and with the
nt of the Benate,
a nted by the President of the
nited States. Andsection 7 of the
nie Act provides thus:
be it further enacted:
| district and
for, shall be appointed or e
the case may b
shall be provid

Opinion | of Associate Justiee J. S.
Boreman, Chief Justice J. B.
AMeKean oconcurring,
Justice P. H.

eght (o bear

Emerson disseni-
ered May 21, 1874.

Alice Cast,
Chief Justice October adjourned
tjou. U. B. At- T

s, erm,
Eric M. Cast, j May, 1874,
Appellant.

with this'sim
and for alimony,

matrimony

g

J  the Great Seal of

in such manneras
. by the Governor
and Legislative Assembly of the
rovisions, it
d, apply te
Federal officers, members of the
' . Assembly, and town-
; district and county officers.
most manifest that none of
provisions eontrvl the gues-
tion under consideration. rri-
torial Marshal is nota Federal offi-
oer; heis not & memberof the Leg-
islative Assembly ;

I.mrnoln m

on
he is not a
p, district, or county offi-
These provisions of the Organ-
ic Aot throw no direct
the inquiry, how must
rial Marshal be appointed, elected.
! But section 7 of that
Act eontains this fuarther provision:
“The Governor shall nomina
and,: by and with the advice an
consent of the Legislative Council,
appdint all officers not herein. oth-

uestion that if
n the Organic
et,: e creation of
andudesignating the manner of fill-
ing /the office .of Territorial Mar-
shal, it is the provision
ki If such an o mrmexg
elective by law by mast h mﬁd-m
#“ 1 officers not
wise provided for?”
of the United States has re-
cognized the right of the Governor |-
and Legislative Assembly
the office, but it has not decided
how that office must be filled. .
But what legisiation has there
creating or touching this offi-
igham Young
governor of this Territo

ing’ this. provision, to wit: *‘Be'it
enacted by the governor and legis-
lative assembly of the Territory of
Utah: That aj hlhnhsl shall be
elected by a joint vo
H dy the

bly, whose ferm of o :
one year” (afterwards extended to | is that

g'“‘tg .b:;::u ve

that the only statute which eontrols
this matter is Territorial, and em-
braced in one enactment, entitled,

relation to Bills of
. Marck Gih, 1852: |-
By the terms of this law, divorce is

bt u
&Tﬁ ““An Aﬁ in
or -chosen ? f the Terri
common law or in chanocery

required common law prin-
or equitable principles to be in-
' the relief, the juri
to the District

or such as
in the District
e;‘%:d_?;' ;A If it be true

there is anything

"this jurisdiction
Territotial

TheSupreme

ng to vious agree-
g E; went . into

joint session.
W “The President of the Council

: “Thansl"ou of the Council was

te of both

S

Assembly, or
his successor Is elec and
ed.”(3se sec. T, chap. ix., p.
Laws of LTtah.)

~s e lared the joint
The t dec e join Btk .

some whose

entit to a high res-
the office svugh
this act, and the man-

bw e

¥l Y Jof Coumcilor Haz- | pect, tha
r]uhn:Jotn D. T. McATlister 'W 3 : o
glected .| that neither ean stai 'wishbﬁ: the
other; that if the onelsoverthrown
it must drag down the other with

it.  Let us cousider thils view of the

What must be presumed to have
been the intention of the Legis
Assembly inenacting this ls

] l_m._h!h'!ldﬂ, mhm : {Dis
Jan. 19, 1855, in the . tion . of 6

R~ i

“S-Toufilk dhats eficahy, a Joint |ol
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Boremian, Justice, delivered the . ;
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* into foar “heads—it
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T chaneery as well ws law
jurisdiction.” In%l.ln out the

the name itsell. In filling up
the details of jurisdietion to the
‘District Courts, the Legislature is

ided by the name and the words,

% HTheanthorityonho to

.{ Gaurts except such- as is usual te

val, | (1 i
id, ?lm‘ courts, within -the meaning
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vision of 'the
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dutigs of Judisdiction to the Probate

by the name; and to do

sush. courts. Had . Ci in-

B 1 tended more, it would bave been

as easy to say 5o in this'connection
as it was In yconnecﬁoﬁ with the
District and Supreme Courtd.. Pro-
bate Courts are inferior Courts and

| ne jurisdiction can ‘be inférred—

it must be given 'by poaitive law.
va. Bell, 1 SBanders, 'M.{
District Courts are not in=

the language =8 used in :the
beoks. Hurd on hadeas corpus, p.
348-9: Territorial laws, ch: 1.,sec. 1,

.28, - Much ean be inferred. in

ir ﬁVD!‘. ’

If the Legislature could iufer au-
thority to empower the DProbate
COourts to gmant divorces, it esuld
in like mauner tg.d with equal rea-
son, bestow. such’ power upon Jus-

that it shall bot do so. But the
very idea shkows at onte how um-
wund Is the assumption of the

slature to bestow such power
upon the Probate Courts.

or mot, 1t is pres=med that
the legislature s willing to aoct
in harmony with national law and
American ideas and piinciples, nad
to do so it:must notice the general
character of the courts throughout
the nation and ecan wnot, without
well grounded authority, attempt

| to eommingleand mix up the j
eited | dictions of the Territorial tribunals

created by the Organic Act, con-
trary to the well known and recog-
nized powers of such courts in the

States of the Union and cofitrary to | £o

the intention nianifested in “the

Organic Act.. As therefore the Leég- |

Islature Is not vexted with any pow-
er to confer jurisdfction; in divoree
‘upon Probate Courts, it follows that
e attempt to’' 'do so'is hugatory
and that the Divoree ‘act, in so far
as It grants sueh jurisdietion to Pro-
bate Courts, is void.
‘"We now, at this stage of our ex-
aminatien, find that we have a-sta-
Mh{'i;umodmrdivnm hu:ﬁ
causes for whic
may be ‘granted. But pe tribunal
is deuhd in 3 ific terms, to
take such jurisdietion. -
W hat coupse should be. pursued?

| We have no. Ecelesias Court,

and none were ever known on Ame-
rican soil, even in colonial times.
In the absence of such tribunals, it
becomes the duty of the District
Courts
gonera.i Jurisdiction, superior and
not inferlor courts, to step in
and take such jurisdiction, that the
law may not fall or fall for want

of a r tribunal.
“Imﬁa fslature,” says Mr.

Bishop, ““should establish a system
of Jaws, not mention any court
in which they are to enforoed,
the tribunal best-adapted toenforce

them ought to take the jurisdic-|the
tion.”. 1 Bishop on Marriage and
8- Dlrorceé . 49 n (1); Perry vs.

ge, 901. And such a

we. | court is gen a court of equity.
i) 507, | Ja

Rose va. Rose 4Enr£.. (Ar .
512; 1 Btory’s .Ju AT, 33,

e Disttict Conrts, by the Tans

guage of theQrganic Act,were made
courts of neral common law and
chancery Jurisdiction. But these
broad terms do not, as it is claimed,
embrace divorce, because that is
““neither the auﬁject. of common
law mnor chancery Jurisdietion.”
We cannot belleve that Co

intended to form these courts upon
such a eramped model. The very

En and imports something
th.{“:’Amﬂun. And the very

l'n-nﬂ'uago of the law, ‘‘chancery as
_ as comymon law jurisdiction,”

pposes the idea of an almtiy
existing comimon law jurisdiction,
counferred in the name itself.
If we are to discard the broad
and liberal sense in which the
words  chaneery and  cémmon

! posed to
be used, we render th?.g almost

utes for thelr jurisdiction. If we
are to confine such jurisdietion to
the narrow list of the cases usually

ble in the common law
courts and ehaneery courts, techni-

w.moxht- that no known
aAm .us cen remed
A mechanic’s lien law is fonl.'l’tl'

of the United States
law of 1875, TPhe dave

to o tribunal competent

' - Jurisdiction, and no
IPOJM ' .'Whl;'trlbum\_l_
assume Lo dizpose 'of ,
niattér? The matter was

of.,

Slory In speaking of

il

' "'I'c'l:e.-'

“often found in | the

| . erf
of common law, bu
tribunals. 1

_the
in all other
Bishop on M. & D.,

he ecclesiastical law is a part of
the commeon law (1 Bishop ¢
56, 57, 68, 71, 75), and
urisdiction is de

T Bae.

& D., pars.

-ecclesiastical j
" »

title ““Ecclesiastical Courts,” lette

5. And ‘““the matrimonial law of

ngland is the common law of this
country,” as we are told in the

m:::uidﬂ law [ﬁ‘ﬁ' oA
A A T v ol nturcs
before chancary courts pr

can courts
Prior to the

SAOmMmmon
e ean:aloas. | §

known,in England.

orman conquest, the
what have since been
nown -as common . law courts
chancery colirts, and ec¢clesiastica
courts, were all united in one court
and embraced inone jurisdiction.
Chancery jurisdiction was almost
unknown and eeclesiastieal juris-
diction, as/ distinct from lay juris-
diction, had mever been heard of.
The courts then existing were
sided over by laymen and ecclesi-
ef, and belonged
much to thé one ag to the other.
Willlam, the Conqueror, ord
statute, a mtion between
he' ecclesiastical
wers of these courts and estab-
repa tribunals, and ““yor-

tices. of the  Peace. . Thé¢ Organic

act does not say,in Irectl‘anm y ;ﬁ;ae-m Bials oltior >ci
fromassuming cognizance of eases
to-the othen” Bouvier's
“‘Ecclesiastical

:} Iishep on M.

The common law courts before
before chancery
ad grown' up, and before
the ececlesiastical, tribunals
led into existence, exercis-
ed the same jurisdiction in divorce
scleaiastical courts after-
wards did, and granted the same
kind of divorce as was afterwards
the ecclesiastical courts,
tribunals, efther those
before or shose oo
 the Conquest
ywered to grant any d
t “a ménsa ot thoro.”
the date'of the organization of the
_ of Utah, the ecclesiastical
courts of Kngland had .
that and

grant divorce & vine
@, Buchas is prayed forin the case
before ms, could junt have been
grinted in the eco
It is a sult for. divoree: from the
bonds of matrimony.

and D, par. 30
In A._mp:r‘i'm_;

belongin
Whethet as n’ fact. it be' true | P%

tlie Conguest,
courts bad

ming into
‘were em-
Ivo'ree, ex-

urisdietion

matrimo-

1 Bishep, M.

. divorce is common-
ly taken to mean anabsolute sever-
of the bonds of matrimony, and
merely a sepamtion from bed
And this absolate di-
vorce is the Rind referred to in our
Territorial statute.
cal court ever took ‘co
such casss.  Parliamen

and board. ‘An

Nbo ecclesiasti-
iZzance of

nt absolute di-
(’Btory’s Jonflict of Laws,
1Bl Com. 440-1:
uity Juris., par. 1427, note.)
f weate to

they being courts ‘of

‘nglish, in-
stead of American, models, in fash-
ioning war Jjurisdiction in divorce
cases, we cannotb go to the Ecclesi-
astical Courte—but must go direct
to Parliament—direct te our Legis-|
Jature. But Co
of condemuation u
The Territory of Flox
“mwatter and accord
t divorces by ita own enac
very promptly dissonted from
ee, » aunulled all

has set its seal
n this policy. | C

assumed to

n
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precedant and
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name is wholly American, not ‘chancery as well as
" does

lish eourts, but 4
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more especially to the “bed rock™ principles
which underiie all these cours, and to¢£m-
prebhend every right that needed enforve-
ment and covery wrong which required g

*
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| Spana s At it | o
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that sucbh gran power to District
Oourts by the Territorial statutes was
neoessary, a8 under the Organic
er wis Already vested in the
B e e
v 3 {11 ’ ;]
W, both as te diyorce and®aji-

1]

v - er J CE, T comcur in
hé gonclusian, Judgment of the -
| Court below mnst he y and reserve
the right hereafter to file my opinien in
writing.
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UTAit DELEGATESHIP.—A Wash-
ington dispatch says that the
House committee on electioms will
fmmedintely ‘take-up the ease of
Cannon, Deleg-ntel from: l’.;:;b, anlcll

ress it t clusioni axwell,
Ehe mn&mrhua.m- a paper
with the committee, asking that

L G g e e

been M Y w tteo te
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relations, and prepare to defend
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