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practice of polygamy or in the
right to indulge in it is a religious
belief and therefore under the
protection of the constitutional
guaranty of religious freedom this
is altogether a sophisophisticalstiral plea no
doubt the thugs of india imagined
that their belief in the right of
assassination was a religious be-
lief but their thinking so did not
make it so the practice of
suttee by the hindu widows may
have sprung from supposeda relig-
ious

relig-
ions conviction the offering of
human sacrifices by our own an-
cestors in britain was no doubt
sanctioned by anaa equally conscien-
tious impulse but no one on that
account would hesitate to brand
these practices now as calmesimes
against9 society and obnoxious to
condemnation and punishment by
the civil authority

the state has a perfect right to
prohibit polygamy and all other
open offenses against the enlighten-
ed sentiment of mankind notwith-
standing the pretencepredencepre tence of religious
conviction by which they may be
advocated and practiced davisda vis veva
beason UUSS andA nd since
polygamy has been forbidden by
the laws of the united states under
severe penalties and since the
church of jesus christ of latter
day saints liashas persistently used and
claimed the right to use and the
unincorporated community still
claims the same right to use the
funds with which the late corpora-
tion was endowed for taif purpose of
flaw
promotingromoting aud propagating the un-
lawfulfu I1 practice as an integral part
of their religious usages the ques-
tion arises whether the govern-
ment finding these funds without
legal ownership has or has not the
right through its courts and ininduedue
course of administration to cause
them to be seized and devoted to
objects of undoubted charity and
usefulness such for example as the
maintenancemaint ellanee of schools for the
benefit of the community whose
leaders are now misusing them in
the unlawful manner above de-
scribedbed suitingsetting apart however for
the elcexclusiveI1 asive possessionpotasemion and use of
the church sufficient and suitable
portions of the property for the pur-
poses of public worship parsonage
buildings and burying grounds as
provided in the law

the property in question has been
dedicated to public and charitable
uses it mattersmattera notnet whether it isisthe product of private contributions
made during the course boff half a
century or of taxes imposed upon
the people or of gains arising from
fortunate operations in business or
appreciation in values the charit-
able uses for which it was held are
stamped upon it by charter by ordi-
nance by regulation antiand by usage
in such an indelible manner that
there can be no mistake as to their
cham ter purpose or object

the law respecting property held
for charitable uses of course depends
upon the legislation and jurisprud-
ence of the country in which the
property is situated and the uses are
carried out and when the positivetivelaw affords no pacific provision for
actual cases that arise the subject
must necessarily be governed by

thosehose principles of reason and pub-
lic policy which prevail in all civil-
ized and enlightened communities

the principles of the law of chari-
ties are not confined to a particular
people or nation but prevail in all
civilicivilizedzog countries pervaded by the
spirit of christianity they arearc
found imbed led in the civil law of
rome in the laws of european uaoa
ious and especially in the laws of
thathat nation from which our institu-

tions are derived A leading and
prominent principle prevailing in
them all is that property devoted
to a charitable and worthy object
pro mAive of the public good shall
be applied to the purposes of its
delidedicationcation and protected from
spoliation and from diversion to
other objects though devoted to a
particular use it is considered as
given to the public and is there-
fore taken under the guardianguardianshipb ISof tthehe laws if it cannot bbee apappliedpale
to the particular use for which it
was intended either because the ob
fecto to be subserved have failed or
because they have become unlawful
and repugnant to the public policy
of the stat it will be applied to
some object of kindred character so
as to fulfilfulfill in substance if not in
manner and form the purposes of its
consecration

the manner in which the due ad-
ministrationration and application of
charitable estates is recurred depends
upon the judicial institutions and
machinery of the particular gov-
ernment to which they are subject
inn england the court of chancery
is the ordinary tribunal to which
this class of cases is delegated and
there are comparatively few which
it is riotnot competent to administer
where there is a failure of trustees
it can appoint new oneoones and where
a modification of uses is necessary
in order to avoid a violation of the
laws it has power to make the
change there are some cases
however which are beyond itsite jur-
isdictionis as where by statute a
gift to certain uses is declared void
and the property goes to the king
andan 1 in some other cases of failure 0ol01
the charity in such cases the kingki ng
as parens under his sign
manual disposesdispose of the fund to such
uses analogous to those intended as
seems to him expedient and wise

these general principles are laid
down in all the principal treatises
on the subject and are the result ofol01

numerous cases and authorities
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the I1individualual cases cited are but
indicia of the general principle un-
derlyingder lying them As such they are
authoritative though often in them-
selves of minor importance bear-
ing this in mind it is interesting to
see how far back the principle is

recognized in the pandects of
justinia we find cases to the same
effect as those referred to antedat-
ing the adoption of christianity as
the religion of the empire amongst
others in the digest libjib 88 tit 2
law 16 a case is reported which oc-
curred in the early part of the third
cencenturytuly in which a legacy was left
to a city in order that from the
yearly revenues games might be
celebrated for the purpose of preserv-
ing the memory of the deceased itif
was not lawful at that time to cele-
brate these games the question
was what was to be done with this
legacy Modestinus a celebrated
jurist of authority replied since
the testator wished games to be
celebrated which were notdot permit-
ted it would be unjust that the
aamount which he hadbad destined totantthat end should go back to the
heirs therefore let the heirs and
magnates of the city be cited and
let an examination be made to as-
certain how the trust may be em-
ployed so that the memory of the
deceased may be preserved in some
other and lawful manner 11 here
is the doctrine of charitable usesnow in
a nutshell

domat the french jurist writing
on the civil law after explaining
the nature of pious and charitable
uses and the favor with which they
are treated in the law says if a
pious legacy were destined to some
use which rould not have its effect
as if a testator had left a legacy for
building a church for a parish or
an apartment in a hospital and it
happened either that before his
death the said church or the said
apartment hadbad belpbei built out of
some other fund or that it was

necessary or useful the
legacy would not for all that remain
without any use but it would be
laid out onOB other works of piety for
that parish or for that hospital ac-
cording to the directions that should
be givenriven in this matter by the per-
sons to whom this function should
belong and for this principle be
cites a passage from the pandects
domatsdomaasDo mats civil law book 4 title 2

section 6 par 6

by the spanish law whatever
was callgiven to the service of
god becamecame incapable of priv-
ate ownership being held
by the clergy as guardians or
trustees and any part not required
for their own support and the re-
pairs duportbooks anand furniture of the
church was devoted to works of
piety such as feeding and clothing
the poor supporting orphans mar-
ryingng poor Avirginsagi ns redeeming vacap-
tives and the like partida IIIily
tit 28 1112 15 when property
was given for a particular object as
a church a hospital a convent or a
community etc and the object
failed the property did not revert
to the dobor or his heirs but de-
volved to the crown the church or
other convent or community anleunless
the donation contained an express
condition inill writing to the contrary
tapia febrero Novionisimoovi simo libjib 2

tit 4 cap 22 JJ 242624 26
A case came before lord bawn

in 1619 bloomfield vs stowe mar-
ket adukeduke in which lands
had been given before the reforma


