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practice of polygamy, or in the
right to indulge in it, is u religious
belief, and, therefore, under the
protection of the constitutional
guaranty of religious freedom. This
is altogether a sophistical plea. No
doubt the Thugs of India imaginexl
that their Lelief io the right of
agaagslaantion was a religious be-
liel; but their thinking so did not
make it go. The practice of
puttee by the Hindu widows may
have gprung from & suppos-d relig-
jous conviction. The offering of
humnua sacrifices by our own an-
cestors in Britain was no doubt
sanctioned by an equally conscien-
tious itnpulse. But no one, on that
account, would hesitate to brand
these practices, now, as c.imes
against society, and olnoxious to
condemnation nnd punishment by
the civil authority.

The Btate has a perfect right to
prohibit polygamy, and all other
open offenses agaiest the enlighten-
ed sentiment of mankind. notwith-
standiug the pretence of religious
conviction by which they may be
advocated and practiced. (Davis ve.
Beason. 133 U.1. 3833.} And since
polygamy has been forvidden hy
the laws of the United States, under
severe pepalties, and sloce the
Church of Jesus Christ of Latter-
day Saints has persistently used and
claimed the right to use, and the
unincorporated comnmunity  still
claims the same right to use, the
tunds with which the late vorpora-
tign was endowed for the purpnse of

romoting and propagating the un-
awful practice as an integral part
of their religious usages, the ques-
tion arises whether the govern-
ment, finding these funds without
legal ownership, has or has not the
right, through its courts, and indue
course of administration, to cause
them to be seized and Jevoted to
ohjects of undoubted charity and
urelfutness—such for example as the
mainlenance of schools—for the
benefit of the community whose
leaders are now misusing them in
the unlawful manmer above de-
scribed; setting apart, however, for
the exclusive possession and ure of
thie Chureh, sufficient aod suitable
portions of the property for the pur-

s of public worship, parsonage
ulldings, and burying grounds, as
provided in the law.

The property 1n queation bas heuen
dedieated to public and eharitable
uses. 1L matters not whether it is
the product of private contrtbutlovs,
made during the course «f half a
century, or of taxes impoused upon
the people, or of gains ansing from
fortunate operatious in business, or
appreciation in vatues, the charit-
able uses for which it was held are
stumped upon it by charter, hy ordi-
nance, by regulation and by usage,
in such an indelible manner that
there can be no mistake as to their
chara ter, purpose, or object.

The law respecting property held
for charitable uses of course dopends
upon the legisiation and jurisprud-
‘unce of the country in which the
property is situated and the uses are
calried out; and when the positive
law afferds no pacific provision for
actunl cases that arise, the subject
must necessarily bLe goverued by

those principles of reason and pub- | recognized.
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ized and enlightened communities.

The principles of the law of chari-
ties are ot egafined to a particular
people or nation, but prevail in all
civilized countries pervaded by the
spirit of Christianity. They are
found imbedded in the eivil law of
Rome, in the laws of European na-
tions, and especially in the luws of
that pation from which our institu-
tions are derlved. A leading and
promiunent prineciple prevailing in
them all is, that property devoted
to a charitable and worthy object,
promative of the public good, shall
be applied to the purposes of lis
dedication, and protected from
spoliation and from dJdiversion to
other oljects. Though devoted to a
particular use, it is considered ag
given to the public, and is, there-
fore, taken under the gnardianship
of the laws. [f it cannot be applied
to the particular ase for which it
was intended, sither because the ob-
jeets to be subserved have failed, or
because they have become unlawful
and repuguant to0 the public policy
of the Btate, it will be applied to
some chject of kindred character so
as to fulfil in substance,
manuer snd form, the purposes ofits
consecration.

The mavuer In which the duse ad-
ministration and application of
charitable estates is secured Jdepends
upon the judicial institutions and
nachiuery of the particular gov.
ernment to which they are -subjuct.
In England, the court of chancery
is the ordinary tribunal to which
this ciass of cases is delegated, and
there are comparatively few which
it ia not competent to administer,
Where there iz a failure of trustees,
it can appoint new ones; and where
amodification of uses I8 necessary
trnnonler to avoid a violation of the
laws, it has power to make the
chiange. There are some casus,
however, which are beyond its jur-
isdiction; as where, by statute, a
gift to certain uses ip declared void
and the property goes to the king;
an i in some other cases of failure of
the charity. Insueh casesthe king
as parens palrie, under his sign
manual, disposesof thefund to such
uzes, analogous to those intended, as
seems to him expedient and wise.

These general principles are laid
down in all the principal treatises
on the subject, anid are the reault of
nunierous cases and authorities.
{8ce Duke on Char. Uses, ¢. X, sects.
4, 5, 6; Boyle on. Charities, ¢. 171,
IV; 2 Blory’s Eq. Jur. 22 1187 ef
geq.; Atly. Gen. v. Guise, 2 Vern.
206; Moggrldge v. Thackwell, 7
Ves. 38, 77; De Themmines v, De
Bonuweval 5 Russ. 28%; Town of
Pawlet v. Clark, 9 Cranteh, 292, 235,
336; Beatty v. Kurlz, 2 Pet. 566;
Vidal v. Girard’s Ex’rs, 2 How. 127;
Jackson v. Phillips, 14 Allen, 539;
Ould v Washington Elospital, 85 U
g. !150;:, Jounes v. Habersham, 107 U,

. 174,

The individual cases cited are but
indiciu of the general prineiple un-
derlying them. As such they are
authoritetive, though often in them-
selves of minot importance.  Bear-
ing this in mind, itis intervsting to
sevhow far back the prioeiple is

if not in |

effect ag those referred to, antedat-
ing the adoption of Christianity as
the religion of the Empire. Amongst
others, in the Digest, lib. 38, tit. 2,
law 16, a case ia reported which oe-
curred in the early part of the third
century, in which a legacy was left
to a city in order that from the
yearly revenues games mmight be
celebrated for the purpose of preserv-
ing the memory of the deceased. "It
was not fawful at that time to cele-
brate these gnines. The question
. was, what was to be done with this
legacy. Modestinus, a celebrated
jurist of authority, replied, “Since
the testator wished games to be
celebrated which were not permit-
ted, it would be unjust that the
amount which he bad destined to
that euwd” should go back to the
heira. Therefore let the heirs and
wagnates of the city be cited, und
let an examination be made to as-
certain how the trust may be em-
ployed so that the memory of the
deceased may be preserved in some
other and lawful manneg.?” Here
is the doctrine of charitable uses in
a nuishell.

Domat, the French jurist, writing
on the civil law, after explaining
the nature of pious apd claritable
uses, and the favor with which they
are treated in the law, says, ““If a
pious legacy were destined to some
use which couli not have ite «ffect,
as if a teatator had left a Jegavy for
bujlding a chureh for a parish, or
anapartmentin a hoapital, and it
happened, either that before his
death the said church, or the said
apartmeut had been buile put of
some other fund, or that it was
noways mnecessary or useful, the
legacy would not for ail that remain
without any use; but it would be
Inid out on other works of piety for
that parish, or for that hoepital, ac-
cording to the directions that should
be given in this matter by the per-
sons to whom this function should
belong.?” And for this prineiple he
cites a passage [rom the Pandects.
(Domat’s Civil Law, book 4, title 2,
section 6, par. 6.)

By the Bpanish law, whatever

was given to the serviece of
God becume incapable of priv-
ate  ownership, being held

by the clergy as guardians or
trustees; and any part not required
tor their own support, and the re-
pairs, books and furpiture of the
church, was devoted to works of
piety, such a8 feeding and clothing
the poor, supporting orphans, mar-
rying poor virgins, redeeming cap-
tives and the like. (DPartida IILI,
tit. 28, 11.12-15.) When property
was given for a purticular object, as
a chuareh, a huspltal, a convent, or a
community, ete, and the object
falled, the property did noot revert
to the douor, or his heirs, but de-
volved to the crown, the chureh or
other copvent or community, unlera
the donation eoutained an express
condition in writing to the contrary.
(Tapin, Febrero Novisimo, lib, 2,
tit. 4, cap. 22, §3 24-26.)

A casecame hefore Lord Bacon
in 1619, Bloomfield ve, Stowe Mar-
ket, { Duke, 624,) in which lands

had been given before the Reforoia-



